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Approximate date of commencement of proposed sale to the public: As soon as practicable after the effective date of this registration statement.
 
If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933,
as amended, check the following box. ☐
 
If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list
the Securities Act registration statement number of the earlier effective registration statement for the same offering. ☐
 
If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act
registration statement number of the earlier effective registration statement for the same offering. ☐
 
If this Form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list the Securities Act
registration statement number of the earlier effective registration statement for the same offering. ☐
 
Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company or an
emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company” and “emerging growth company”
in Rule 12b-2 of the Exchange Act.
 
Large Accelerated Filer ☐ Accelerated Filer ☐  
Non-Accelerated Filer ☒ Smaller Reporting Company ☒  
  Emerging Growth Company ☒  

 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or
revised financial accounting standards provided to Section 7(a)(2)(B) of the Securities Act. ☐

 
CALCULATION OF REGISTRATION FEE



 

TITLE OF EACH CLASS OF
SECURITIES TO BE REGISTERED  

PROPOSED
MAXIMUM

AGGREGATE
OFFERING PRICE(1)

(2)   

AMOUNT OF
REGISTRATION

FEE(3)  
Common Stock, par value $0.0001 per share  $100,000,000   $10,910  
 
(1) Estimated solely for the purpose of calculating the registration fee pursuant to Rule 457(o) under the Securities Act of 1933, as amended.
(2) Includes the offering price of shares that the underwriters may purchase pursuant to an option to purchase additional shares.
(3) The Registrant previously paid the total registration fee in connection with its previous filing of the Registration Statement on Form S-1 on June 9, 2021.
 

 

  
The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until the registrant
shall file a further amendment that specifically states that this registration statement shall thereafter become effective in accordance with Section
8(a) of the Securities Act of 1933, as amended, or until this registration statement shall become effective on such date as the Commission, acting
pursuant to said Section 8(a), may determine.

 
 

 

 



 

 
EXPLANATORY NOTE

 
Aerovate Therapeutics, Inc. is filing this Amendment No. 1 to its Registration Statement on Form S-1 (File No. 333-256949), which
was initially filed with the Securities and Exchange Commission on June 9, 2021 (the “Registration Statement”), solely for the
purpose of filing Exhibits 3.2, 3.4, 4.1, 10.2, 10.3, 10.4, 10.5, 10.6 and 10.10 to the Registration Statement and making
corresponding updates to Item 16 and the Exhibit Index. Accordingly, this Amendment No. 1 consists only of the facing page, this
explanatory note, Part II of the Registration Statement, the signature page to the Registration Statement, and the exhibits filed
herewith. This Amendment No. 1 does not contain a copy of the prospectus that was included in the Registration Statement and is
not intended to amend or delete any part of the prospectus.

 

 



 

 
PART II

 
INFORMATION NOT REQUIRED IN PROSPECTUS

 
Item 13. Other Expenses of Issuance and Distribution.
 
The following table sets forth the fees and expenses, other than underwriting discounts and commissions, payable in connection
with the registration of the common stock hereunder. All amounts are estimates except the SEC registration fee.

 
    

 
AMOUNT

TO BE PAID  
SEC registration fee  $ 10,910 
FINRA filing fee  $ 15,500 
Nasdaq Global Market listing fee   * 
Printing and mailing expenses   * 
Legal fees and expenses   * 
Accounting fees and expenses   * 
Transfer agent and registrar fees and expenses   * 
Miscellaneous   * 
Total  $ * 
     
*       To be completed by amendment.

 
Item 14. Indemnification of Directors and Officers.
Section 145 of the Delaware General Corporation Law, or DGCL, authorizes a corporation to indemnify its directors and officers
against liabilities arising out of actions, suits and proceedings to which they are made or threatened to be made a party by reason of
the fact that they have served or are currently serving as a director or officer to a corporation. The indemnity may cover expenses
(including attorneys’ fees) judgments, fines and amounts paid in settlement actually and reasonably incurred by the director or
officer in connection with any such action, suit or proceeding. Section 145 permits corporations to pay expenses (including
attorneys’ fees) incurred by directors and officers in advance of the final disposition of such action, suit or proceeding. In addition,
Section 145 provides that a corporation has the power to purchase and maintain insurance on behalf of its directors and officers
against any liability asserted against them and incurred by them in their capacity as a director or officer, or arising out of their status
as such, whether or not the corporation would have the power to indemnify the director or officer against such liability under Section
145.
 
We have adopted provisions in our second amended and restated certificate of incorporation to be in effect upon the closing of this
offering and amended and restated bylaws to be in effect upon the effectiveness of this registration statement of which this
prospectus forms a part that limit or eliminate the personal liability of our directors to the fullest extent permitted by the DGCL, as it
now exists or may in the future be amended. Consequently, a director will not be personally liable to us or our stockholders for
monetary damages or breach of fiduciary duty as a director, except for liability for:
 

▪ any breach of the director’s duty of loyalty to us or our stockholders;
   

▪ any act or omission not in good faith or that involves intentional misconduct or a knowing violation of law;
   

▪ any unlawful payments related to dividends or unlawful stock purchases, redemptions or other distributions; or
   

▪ any transaction from which the director derived an improper personal benefit.
 
These limitations of liability do not alter director liability under the federal securities laws and do not affect the availability of
equitable remedies such as an injunction or rescission.
 
In addition, our amended and restated bylaws to be in effect upon the effectiveness of this registration statement provide that:
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▪ we will indemnify our directors, officers and, in the discretion of our board of directors, certain employees to the fullest

extent permitted by the DGCL, as it now exists or may in the future be amended; and
   

▪ we will advance reasonable expenses, including attorneys’ fees, to our directors and, in the discretion of our board of
directors, to our officers and certain employees, in connection with legal proceedings relating to their service for or on
behalf of us, subject to limited exceptions.

 
We have entered into indemnification agreements with each of our directors and intend to enter into such agreements with our
executive officers. These agreements provide that we will indemnify each of our directors, our executive officers and, at times, their
affiliates to the fullest extent permitted by Delaware law. We will advance expenses, including attorneys’ fees (but excluding
judgments, fines and settlement amounts), to each indemnified director, executive officer or affiliate in connection with any
proceeding in which indemnification is available and we will indemnify our directors and officers for any action or proceeding
arising out of that person’s services as a director or officer brought on behalf of us or in furtherance of our rights. Additionally,
certain of our directors or officers may have certain rights to indemnification, advancement of expenses or insurance provided by
their affiliates or other third parties, which indemnification relates to and might apply to the same proceedings arising out of such
director’s or officer’s services as a director referenced herein. Nonetheless, we have agreed in the indemnification agreements that
our obligations to those same directors or officers are primary and any obligation of such affiliates or other third parties to advance
expenses or to provide indemnification for the expenses or liabilities incurred by those directors are secondary.
 
We also maintain general liability insurance which covers certain liabilities of our directors and officers arising out of claims based
on acts or omissions in their capacities as directors or officers, including liabilities under the Securities Act of 1933, as amended, or
the Securities Act.
 
The underwriting agreement filed as Exhibit 1.1 to this registration statement provides for indemnification of us and our directors
and officers by the underwriters against certain liabilities under the Securities Act and the Securities Exchange Act of 1934.

 
Item 15. Recent Sales of Unregistered Securities.
In the three years preceding the filing of this registration statement, we have issued the following securities that were not
registered under the Securities Act:

 
(a) Issuances of Capital Stock
In July 2018, we issued and sold 750,000 shares of our common stock at a purchase price of $0.0004 per share for $300.00 in cash
consideration.
 
In July 2018, we issued and sold 4,000,000 shares of our Series Seed redeemable convertible preferred stock at a purchase price
$1.00 per share for $4.0 million in cash consideration.
 
In December 2019, we issued and sold convertible promissory notes, or the 2019 Notes, in the aggregate principal amount of $2.5
million. The 2019 Notes accrued interest at a rate of 6% per annum. In August 2020, in connection with our Series A preferred stock
financing, the 2019 Notes converted into 1,700,343 shares of our Series A redeemable convertible preferred stock.
 
In July 2020, we issued and sold convertible promissory notes, or the 2020 Notes, in the aggregate principal amount of $2.5 million.
The 2020 Notes accrued interest at a rate of 3% per annum. In August 2020, in connection with our Series A preferred stock
financing, the 2020 Notes converted into 1,320,655 shares of our Series A redeemable convertible preferred stock.
 
In August 2020, we issued and sold 3,468,536 shares of our Series A redeemable convertible preferred stock at a purchase price of
$1.893 per share for approximately $6.6 million in cash consideration.
 
In February 2021, certain investors purchased an aggregate of 4,224,274 shares of our Series A redeemable convertible preferred
stock at a purchase price of $1.893 per share for approximately $8.0 million in cash consideration.
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In June 2021, certain investors purchased an aggregate of 29,338,346 shares of our Series A redeemable convertible preferred stock at a
purchase price of $1.893 per share for approximately $55.5 million in cash consideration.
 
No underwriters were involved in the foregoing sales of securities. Unless otherwise stated, the sales of securities described above
were deemed to be exempt from registration pursuant to Section 4(a)(2) of the Securities Act, including Regulation D and Rule 506
promulgated thereunder, as transactions by an issuer not involving a public offering. All of the purchasers in these transactions
represented to us in connection with their purchase that they were acquiring the securities for investment and not distribution, that
they could bear the risks of the investment and could hold the securities for an indefinite period of time. Such purchasers received
written disclosures that the securities had not been registered under the Securities Act and that any resale must be made pursuant to a
registration or an available exemption from such registration. All of the foregoing securities are deemed restricted securities for the
purposes of the Securities Act.

 
(b) Grants and Exercises of Stock Options
Through March 31, 2021, we have granted stock options to purchase an aggregate of 716,621 shares of our common stock. As of
March 31, 2021, 711,621 options were outstanding, with an exercise price of $0.56 per share, to employees and consultants pursuant
to our 2018 Equity Incentive Plan. Since January 1, 2018, 5,000 shares of common stock have been issued upon the exercise of stock
options at an exercise price of $0.95 per share pursuant to our 2018 Equity Incentive Plan.
 
The issuances of the securities described above were deemed to be exempt from registration pursuant to Section 4(a)(2) of the
Securities Act or Rule 701 promulgated under the Securities Act as transactions pursuant to compensatory benefit plans. The shares
of common stock issued upon the exercise of options are deemed to be restricted securities for purposes of the Securities Act.

 
Item 16. Exhibits and Financial Statement Schedules.
(a) Exhibits

 
   

EXHIBIT
NUMBER

 
DESCRIPTION

1.1*  Form of Underwriting Agreement
3.1**  Amended and Restated Certificate of Incorporation of Registrant, as currently in effect.
3.2  Form of Second Amended and Restated Certificate of Incorporation of Registrant, to be in effect immediately prior to

the completion of this offering.
3.3**  Bylaws of Registrant, as currently in effect.
3.4  Form of Amended and Restated Bylaws of Registrant, to be in effect upon the effectiveness of this registration

statement.
4.1  Form of Specimen Common Stock Certificate.
4.2**  Investors’ Rights Agreement among the Registrant and certain of its stockholders, dated August 5, 2020.
5.1*  Opinion of Goodwin Procter LLP.
10.1#**  2018 Equity Incentive Plan, and form of award agreements thereunder.
10.2#  2021 Stock Option and Incentive Plan, and form of award agreements thereunder.
10.3#  2021 Employee Stock Purchase Plan.
10.4#  Non-Employee Director Compensation Policy.
10.5#  Form of Indemnification Agreement between the Registrant and each of its directors and executive officers.
10.6#  Form of Amended and Restated Employment Agreement.
10.7#**  Offer Letter between the Registrant and Benjamin T. Dake, dated November 4, 2019.
10.8#**  Offer Letter between the Registrant and Hunter Gillies, dated April 27, 2020.
10.9#**  Offer Letter between the Registrant and Ralph Niven, dated April 26, 2020.
   

  

II-3

https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex3-3.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex3-3.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex4-2.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex4-2.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-7.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-7.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-8.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-8.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-9.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex10-9.htm


 

 
   

NUMBER
EXHIBIT

 
DESCRIPTION

10.10#  Senior Executive Cash Incentive Bonus Plan.
21.1**  List of Subsidiaries of Registrant.
23.1**  Consent of KPMG LLP, independent registered public accounting firm.
23.2*  Consent of Goodwin Procter LLP (included in Exhibit 5.1).
24.1**  Power of Attorney (included on signature page).
   

*  To be filed by amendment.
**  Previously filed.
#  Indicates a management contract or any compensatory plan, contract or arrangement.
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https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex21-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex21-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex23-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556d4_ex23-1.htm
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556-3_s1.htm#tPOASIG
https://www.sec.gov/Archives/edgar/data/1798749/000110465921078871/tm2114556-3_s1.htm#tPOASIG


 

 
(b) Financial Statements Schedules:
 
Schedules have been omitted because the information required to be set forth therein is not applicable or is shown in the financial
statements or notes thereto.

 
Item 17. Undertakings.
Insofar as indemnification for liabilities arising under the Securities Act of 1933, as amended, or the Act, may be permitted to
directors, officers and controlling persons of the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has
been advised that in the opinion of the Securities and Exchange Commission such indemnification is against public policy as
expressed in the Act and is therefore unenforceable. In the event that a claim for indemnification against such liabilities (other than
the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the
successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the
securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as
expressed in the Act and will be governed by the final adjudication of such issue.
 
The Registrant hereby undertakes that:
 
(a)  For purposes of determining any liability under the Act, the information omitted from a form of prospectus filed as part of this
registration statement in reliance upon Rule 430A and contained in the form of prospectus filed by the Registrant pursuant to Rule
424(b)(1) or (4) or 497(h) under the Act, shall be deemed to be part of this registration statement as of the time it was declared
effective.
 
(b)  For the purpose of determining any liability under the Securities Act of 1933, as amended, each post- effective amendment that
contains a form of prospectus shall be deemed to be a new registration statement relating to the securities offered therein, and the
offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
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* By: /s/ Timothy P. Noyes  
 Timothy P. Noyes  
 Attorney-in-fact  

 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant has duly caused this Amendment No. 1 to the

registration statement on Form S-1 to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Boston,
Commonwealth of Massachusetts, on the 17th day of June, 2021.

 
AEROVATE THERAPEUTICS, INC.

   
 By: /s/ Timothy P. Noyes
  Name: Timothy P. Noyes
  Title: Chief Executive Officer

 
Pursuant to the requirements of the Securities Act of 1933, as amended, this Amendment No. 1 to the registration statement

have been signed by the following persons in the capacities and on the date indicated.
 

NAME  TITLE  DATE
     

/s/ Timothy P. Noyes  Chief Executive Officer and Director  June 17, 2021
Timothy P. Noyes  Principal Executive Officer   

     
/s/ George A. Eldridge  Chief Financial Officer  June 17, 2021

George A. Eldridge  Principal Financial Officer and   
  Principal Accounting Officer   
     
*  Director  June 17, 2021

David Grayzel, M.D.     
     
*  Director  June 17, 2021

Mark Iwicki     
     
*  Director  June 17, 2021

Maha Katabi, Ph.D.     
     
*  Director  June 17, 2021

Joshua Resnick, M.D.     
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Exhibit 3.2

 
SECOND AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
AEROVATE THERAPEUTICS, INC.

 
Aerovate Therapeutics, Inc., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”), hereby certifies as

follows:
 

1.       The name of the Corporation is Aerovate Therapeutics, Inc. The date of the filing of its original Certificate of Incorporation with the Secretary
of State of the State of Delaware was July 27, 2018 (the “Original Certificate”). The name under which the Corporation filed the Original Certificate was
Aerovate Therapeutics, Inc.
 

2.       This Second Amended and Restated Certificate of Incorporation (the “Certificate”) amends, restates and integrates the provisions of the
Amended and Restated Certificate of Incorporation, which was filed with the Secretary of State of the State of Delaware on August 3, 2020, as amended by
the Certificate of Amendment filed with the Secretary of State of the State of Delaware on                          , 2021 (the “Amended and Restated
Certificate”), and was duly adopted in accordance with the provisions of Sections 228, 242 and 245 of the General Corporation Law of the State of Delaware
(the “DGCL”).
 

3.       The text of the Amended and Restated Certificate is hereby amended and restated in its entirety to provide as herein set forth in full.
 

ARTICLE I  
 

The name of the Corporation is Aerovate Therapeutics, Inc.
ARTICLE II  

 
The address of the Corporation’s registered office in the State of Delaware is c/o The Corporation Trust Company, 1209 Orange Street in the City of

Wilmington, County of New Castle, 19801. The name of its registered agent at such address is The Corporation Trust Company.
 

ARTICLE III  
 

The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the DGCL.
 

 



 

 
ARTICLE IV

 
CAPITAL STOCK

 
The total number of shares of capital stock which the Corporation shall have authority to issue is 160,000,000, of which (i) 150,000,000 shares shall

be a class designated as common stock, par value $0.0001 per share (the “Common Stock”), and (ii) 10,000,000 shares shall be a class designated as
undesignated preferred stock, par value $0.0001 per share (the “Undesignated Preferred Stock”).
 

Except as otherwise provided in any certificate of designations of any series of Undesignated Preferred Stock, the number of authorized shares of
the class of Common Stock or Undesignated Preferred Stock may from time to time be increased or decreased (but not below the number of shares of such
class outstanding) by the affirmative vote of the holders of a majority in voting power of the outstanding shares of capital stock of the Corporation
irrespective of the provisions of Section 242(b)(2) of the DGCL.
 

The powers, preferences and rights of, and the qualifications, limitations and restrictions upon, each class or series of stock shall be determined in
accordance with, or as set forth below in, this Article IV.

 
A. COMMON STOCK

 
Subject to all the rights, powers and preferences of the Undesignated Preferred Stock and except as provided by law or in this Certificate (or in any

certificate of designations of any series of Undesignated Preferred Stock):
 

(a)       the holders of the Common Stock shall have the exclusive right to vote for the election of directors of the Corporation (the
“Directors”) and on all other matters requiring stockholder action, each outstanding share entitling the holder thereof to one vote on each matter properly
submitted to the stockholders of the Corporation for their vote; provided, however, that, except as otherwise required by law, holders of Common Stock, as
such, shall not be entitled to vote on any amendment to this Certificate (or on any amendment to a certificate of designations of any series of Undesignated
Preferred Stock) that alters or changes the powers, preferences, rights or other terms of one or more outstanding series of Undesignated Preferred Stock if the
holders of such affected series of Undesignated Preferred Stock are entitled to vote, either separately or together with the holders of one or more other such
series, on such amendment pursuant to this Certificate (or pursuant to a certificate of designations of any series of Undesignated Preferred Stock) or pursuant
to the DGCL;
 

(b)       dividends may be declared and paid or set apart for payment upon the Common Stock out of any assets or funds of the
Corporation legally available for the payment of dividends, but only when and as declared by the Board of Directors or any authorized committee thereof;
and
 

(c)       upon the voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the net assets of the
Corporation shall be distributed pro rata to the holders of the Common Stock.
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B. UNDESIGNATED PREFERRED STOCK

 
The Board of Directors or any authorized committee thereof is expressly authorized, to the fullest extent permitted by law, to provide by resolution

or resolutions for, out of the unissued shares of Undesignated Preferred Stock, the issuance of the shares of Undesignated Preferred Stock in one or more
series of such stock, and by filing a certificate of designations pursuant to applicable law of the State of Delaware, to establish or change from time to time
the number of shares of each such series, and to fix the designations, powers, including voting powers, full or limited, or no voting powers, preferences and
the relative, participating, optional or other special rights of the shares of each series and any qualifications, limitations and restrictions thereof.

 
ARTICLE V  

 
STOCKHOLDER ACTION

 
1.       Action without Meeting. Any action required or permitted to be taken by the stockholders of the Corporation at any annual or special meeting

of stockholders of the Corporation must be effected at a duly called annual or special meeting of stockholders and may not be taken or effected by a written
consent of stockholders in lieu thereof.
 

2.       Special Meetings. Except as otherwise required by statute and subject to the rights, if any, of the holders of any series of Undesignated
Preferred Stock, special meetings of the stockholders of the Corporation may be called only by the Board of Directors acting pursuant to a resolution
approved by the affirmative vote of a majority of the Directors then in office, and special meetings of stockholders may not be called by any other person or
persons. Only those matters set forth in the notice of the special meeting may be considered or acted upon at a special meeting of stockholders of the
Corporation.

 
ARTICLE VI  

 
DIRECTORS

 
1.                  General. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors except as

otherwise provided herein or required by law.
 
2.                  Election of Directors. Election of Directors need not be by written ballot unless the By-laws of the Corporation (the “By-laws”) shall

so provide.
 
3.                  Number of Directors; Term of Office. The number of Directors of the Corporation shall be fixed solely and exclusively by resolution

duly adopted from time to time by the Board of Directors. The Directors, other than those who may be elected by the holders of any series of Undesignated
Preferred Stock, shall be classified, with respect to the term for which they severally hold office, into three classes. The initial Class I Directors of the
Corporation shall be Timothy Noyes and Mark Iwicki; the initial Class II Directors of the Corporation shall be Josh Resnick; and the initial Class III
Directors of the Corporation shall be Maha Katabi and David Grayzel. The mailing address of each person who is to serve initially as a director is c/o
Aerovate Therapeutics, Inc., 200 Berkeley Street, Floor 18, Boston, Massachusetts 02116. The initial Class I Directors shall serve for a term expiring at the
annual meeting of stockholders to be held in 2022, the initial Class II Directors shall serve for a term expiring at the annual meeting of stockholders to be
held in 2023, and the initial Class III Directors shall serve for a term expiring at the annual meeting of stockholders to be held in 2024. At each annual
meeting of stockholders, Directors elected to succeed those Directors whose terms expire shall be elected for a term of office to expire at the third succeeding
annual meeting of stockholders after their election. Notwithstanding the foregoing, the Directors elected to each class shall hold office until their successors
are duly elected and qualified or until their earlier resignation, death or removal.
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Notwithstanding the foregoing, whenever, pursuant to the provisions of Article IV of this Certificate, the holders of any one or more series of

Undesignated Preferred Stock shall have the right, voting separately as a series or together with holders of other such series, to elect Directors at an annual or
special meeting of stockholders, the election, term of office, filling of vacancies and other features of such directorships shall be governed by the terms of
this Certificate and any certificate of designations applicable to such series.
 

4.                  Vacancies. Subject to the rights, if any, of the holders of any series of Undesignated Preferred Stock to elect Directors and to fill
vacancies in the Board of Directors relating thereto, any and all vacancies in the Board of Directors, however occurring, including, without limitation, by
reason of an increase in the size of the Board of Directors, or the death, resignation, disqualification or removal of a Director, shall be filled solely and
exclusively by the affirmative vote of a majority of the remaining Directors then in office, even if less than a quorum of the Board of Directors, and not by
the stockholders. Any Director appointed in accordance with the preceding sentence shall hold office for the remainder of the full term of the class of
Directors in which the new directorship was created or the vacancy occurred and until such Director’s successor shall have been duly elected and qualified or
until his or her earlier resignation, death or removal. Subject to the rights, if any, of the holders of any series of Undesignated Preferred Stock to elect
Directors, when the number of Directors is increased or decreased, the Board of Directors shall, subject to Article VI, Section 3 hereof, determine the class or
classes to which the increased or decreased number of Directors shall be apportioned; provided, however, that no decrease in the number of Directors shall
shorten the term of any incumbent Director. In the event of a vacancy in the Board of Directors, the remaining Directors, except as otherwise provided by
law, shall exercise the powers of the full Board of Directors until the vacancy is filled.

 
5.                  Removal. Subject to the rights, if any, of any series of Undesignated Preferred Stock to elect Directors and to remove any Director

whom the holders of any such series have the right to elect, any Director (including persons elected by Directors to fill vacancies in the Board of Directors)
may be removed from office (i) only with cause and (ii) only by the affirmative vote of the holders of not less than two thirds (2/3) of the outstanding shares
of capital stock then entitled to vote at an election of Directors. At least forty-five (45) days prior to any annual or special meeting of stockholders at which it
is proposed that any Director be removed from office, written notice of such proposed removal and the alleged grounds thereof shall be sent to the Director
whose removal will be considered at the meeting.
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ARTICLE VII  

 
LIMITATION OF LIABILITY

 
A Director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty

as a Director, except for liability (a) for any breach of the Director’s duty of loyalty to the Corporation or its stockholders, (b) for acts or omissions not in
good faith or which involve intentional misconduct or a knowing violation of law, (c) under Section 174 of the DGCL or (d) for any transaction from which
the Director derived an improper personal benefit. If the DGCL is amended after the effective date of this Certificate to authorize corporate action further
eliminating or limiting the personal liability of Directors, then the liability of a Director of the Corporation shall be eliminated or limited to the fullest extent
permitted by the DGCL, as so amended.
 

Any amendment, repeal or modification of this Article VII by either of (i) the stockholders of the Corporation or (ii) an amendment to the DGCL,
shall not adversely affect any right or protection existing at the time of such amendment, repeal or modification with respect to any acts or omissions
occurring before such amendment, repeal or modification of a person serving as a Director at the time of such amendment, repeal or modification.

 
ARTICLE VIII  

 
AMENDMENT OF BY-LAWS

 
1.                  Amendment by Directors. Except as otherwise provided by law, the By-laws of the Corporation may be amended or repealed by the

Board of Directors by the affirmative vote of a majority of the Directors then in office.
 
2.                  Amendment by Stockholders. The By-laws of the Corporation may be amended or repealed at any annual meeting of stockholders, or

special meeting of stockholders called for such purpose, by the affirmative vote of not less than two thirds (2/3) of the outstanding shares of capital stock
entitled to vote on such amendment or repeal, voting together as a single class; provided, however, that if the Board of Directors recommends that
stockholders approve such amendment or repeal at such meeting of stockholders, such amendment or repeal shall only require the affirmative vote of the
majority of the outstanding shares of capital stock entitled to vote on such amendment or repeal, voting together as a single class.

 
ARTICLE IX  

 
AMENDMENT OF CERTIFICATE OF INCORPORATION

 
The Corporation reserves the right to amend or repeal this Certificate in the manner now or hereafter prescribed by statute and this Certificate, and

all rights conferred upon stockholders herein are granted subject to this reservation. Whenever any vote of the holders of capital stock of the Corporation is
required to amend or repeal any provision of this Certificate, and in addition to any other vote of holders of capital stock that is required by this Certificate or
by law, such amendment or repeal shall require the affirmative vote of the majority of the outstanding shares of capital stock entitled to vote on such
amendment or repeal, and the affirmative vote of the majority of the outstanding shares of each class entitled to vote thereon as a class, at a duly constituted
meeting of stockholders called expressly for such purpose; provided, however, that the affirmative vote of not less than two thirds (2/3) of the outstanding
shares of capital stock entitled to vote on such amendment or repeal, and the affirmative vote of not less than two thirds (2/3) of the outstanding shares of
each class entitled to vote thereon as a class, shall be required to amend or repeal any provision of Article V, Article VI, Article VII, Article VIII or Article IX
of this Certificate.

 
[End of Text]
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THIS SECOND AMENDED AND RESTATED CERTIFICATE OF INCORPORATION is executed as of this             day of                  , 2021.

 
 AEROVATE THERAPEUTICS, INC.
 
 By:   
 Name:
 Title:
 

 

 



 
Exhibit 3.4

 
AMENDED AND RESTATED

 
BY-LAWS

 
OF

 
AEROVATE THERAPEUTICS, INC.

 
(the “Corporation”)

 
ARTICLE I 

 
Stockholders

 
SECTION 1.      Annual Meeting. The annual meeting of stockholders (any such meeting being referred to in these By-laws as an “Annual

Meeting”) shall be held at the hour, date and place within or without the United States that is fixed by the Board of Directors, which time, date and place may
subsequently be changed at any time by vote of the Board of Directors. If no Annual Meeting has been held for a period of thirteen (13) months after the
Corporation’s last Annual Meeting, a special meeting in lieu thereof may be held, and such special meeting shall have, for the purposes of these By-laws or
otherwise, all the force and effect of an Annual Meeting. Any and all references hereafter in these By-laws to an Annual Meeting or Annual Meetings also
shall be deemed to refer to any special meeting(s) in lieu thereof.

 
SECTION 2.      Notice of Stockholder Business and Nominations.
 
(a)               Annual Meetings of Stockholders.
 

(1)               Nominations of persons for election to the Board of Directors of the Corporation and the proposal of other business to be
considered by the stockholders may be brought before an Annual Meeting (i) by or at the direction of the Board of Directors or (ii) by any
stockholder of the Corporation who was a stockholder of record at the time of giving of notice provided for in this By-law, who is entitled to vote at
the meeting, who is present (in person or by proxy) at the meeting and who complies with the notice procedures set forth in this By-law as to such
nomination or business. For the avoidance of doubt, the foregoing clause (ii) shall be the exclusive means for a stockholder to bring nominations or
business properly before an Annual Meeting (other than matters properly brought under Rule 14a-8 (or any successor rule) under the Securities
Exchange Act of 1934, as amended (the “Exchange Act”)), and such stockholder must comply with the notice and other procedures set forth in
Article I, Section 2(a)(2) and (3) of this By-law to bring such nominations or business properly before an Annual Meeting. In addition to the other
requirements set forth in this By-law, for any proposal of business to be considered at an Annual Meeting, it must be a proper subject for action by
stockholders of the Corporation under Delaware law.
 

 



 

 
(2)               For nominations or other business to be properly brought before an Annual Meeting by a stockholder pursuant to clause (ii) of

Article I, Section 2(a)(1) of this By-law, the stockholder must (i) have given Timely Notice (as defined below) thereof in writing to the Secretary of
the Corporation; (ii) have provided any updates or supplements to such notice at the times and in the forms required by this By-law; and
(iii) together with the beneficial owner(s), if any, on whose behalf the nomination or business proposal is made, have acted in accordance with the
representations set forth in the Solicitation Statement (as defined below) required by this By-law. To be timely, a stockholder’s written notice shall
be received by the Secretary at the principal executive offices of the Corporation not later than the close of business on the ninetieth (90th) day nor
earlier than the close of business on the one hundred twentieth (120th) day prior to the one-year anniversary of the preceding year’s Annual
Meeting; provided, however, that in the event the Annual Meeting is first convened more than thirty (30) days before or more than sixty (60) days
after such anniversary date, or if no Annual Meeting were held in the preceding year, notice by the stockholder to be timely must be received by the
Secretary of the Corporation not later than the close of business on the later of the ninetieth (90th) day prior to the scheduled date of such Annual
Meeting or the tenth (10th) day following the day on which public announcement of the date of such meeting is first made (such notice within such
time periods shall be referred to as “Timely Notice”). Notwithstanding anything to the contrary provided herein, for the first Annual Meeting
following the initial public offering of common stock of the Corporation, a stockholder’s notice shall be timely if received by the Secretary at the
principal executive offices of the Corporation not later than the close of business on the later of the ninetieth (90th) day prior to the scheduled date
of such Annual Meeting or the tenth (10th) day following the day on which public announcement of the date of such Annual Meeting is first made
or sent by the Corporation. Such stockholder’s Timely Notice shall set forth:

 
(A)             as to each person whom the stockholder proposes to nominate for election or reelection as a director, (i) the name, age,

business address and residence address of the nominee; (ii) the principal occupation or employment of the nominee; (iii) the class and
number of shares of the corporation that are held of record or are beneficially owned by the nominee and any derivative positions held or
beneficially held by the nominee; (iv) whether and the extent to which any hedging or other transaction or series of transactions has been
entered into by or on behalf of the nominee with respect to any securities of the corporation, and a description of any other agreement,
arrangement or understanding (including any short position or any borrowing or lending of shares), the effect or intent of which is to
mitigate loss to, or to manage the risk or benefit of share price changes for, or to increase or decrease the voting power of the nominee; (v)
a description of all arrangements or understandings between or among the stockholder and each nominee and any other person or persons
(naming such person or persons) pursuant to which the nominations are to be made by the stockholder or concerning the nominee’s
potential service on the Board of Directors; (vi) a written statement executed by the nominee acknowledging that as a director of the
corporation, the nominee will owe fiduciary duties under Delaware law with respect to the corporation and its stockholders; and (vii) all
information relating to such person that is required to be disclosed in solicitations of proxies for election of directors in an election contest,
or is otherwise required, in each case pursuant to Regulation 14A under the Exchange Act (including such person’s written consent to being
named in the proxy statement as a nominee and to serving as a director if elected);
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(B)              as to any other business that the stockholder proposes to bring before the meeting, a brief description of the business

desired to be brought before the meeting, the text, if any, of any resolutions or By-law amendment proposed for adoption, the reasons for
conducting such business at the meeting, and any material interest in such business of each Proposing Person (as defined below);

 
(C)              (i) the name and address of the stockholder giving the notice, as they appear on the Corporation’s books, and the

names and addresses of the other Proposing Persons (if any); and (ii) as to each Proposing Person, the following information: (a) the class
or series and number of all shares of capital stock of the Corporation which are, directly or indirectly, owned beneficially or of record by
such Proposing Person or any of its affiliates or associates (as such terms are defined in Rule 12b-2 promulgated under the Exchange Act),
including any shares of any class or series of capital stock of the Corporation as to which such Proposing Person or any of its affiliates or
associates has a right to acquire beneficial ownership at any time in the future; (b) all Synthetic Equity Interests (as defined below) in
which such Proposing Person or any of its affiliates or associates, directly or indirectly, holds an interest including a description of the
material terms of each such Synthetic Equity Interest, including without limitation, identification of the counterparty to each such Synthetic
Equity Interest and disclosure, for each such Synthetic Equity Interest, as to (x) whether or not such Synthetic Equity Interest conveys any
voting rights, directly or indirectly, in such shares to such Proposing Person, (y) whether or not such Synthetic Equity Interest is required to
be, or is capable of being, settled through delivery of such shares, and (z) whether or not such Proposing Person and/or, to the extent
known, the counterparty to such Synthetic Equity Interest has entered into other transactions that hedge or mitigate the economic effect of
such Synthetic Equity Interest; (c) any proxy (other than a revocable proxy given in response to a public proxy solicitation made pursuant
to, and in accordance with, the Exchange Act), agreement, arrangement, understanding or relationship pursuant to which such Proposing
Person has or shares a right to, directly or indirectly, vote any shares of any class or series of capital stock of the Corporation; (d) any rights
to dividends or other distributions on the shares of any class or series of capital stock of the Corporation, directly or indirectly, owned
beneficially by such Proposing Person that are separated or separable from the underlying shares of the Corporation; and (e) any
performance-related fees (other than an asset based fee) that such Proposing Person, directly or indirectly, is entitled to based on any
increase or decrease in the value of shares of any class or series of capital stock of the Corporation or any Synthetic Equity Interests (the
disclosures to be made pursuant to the foregoing clauses (a) through (e) are referred to, collectively, as “Material Ownership Interests”);
and (iii) a description of the material terms of all agreements, arrangements or understandings (whether or not in writing) entered into by
any Proposing Person or any of its affiliates or associates with any other person for the purpose of acquiring, holding, disposing or voting
of any shares of any class or series of capital stock of the Corporation;
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(D)             (i) a description of all agreements, arrangements or understandings by and among any of the Proposing Persons, or by

and among any Proposing Persons and any other person (including with any proposed nominee(s)), pertaining to the nomination(s) or other
business proposed to be brought before the meeting of stockholders (which description shall identify the name of each other person who is
party to such an agreement, arrangement or understanding); and (ii) identification of the names and addresses of other stockholders
(including beneficial owners) known by any of the Proposing Persons to support such nominations or other business proposal(s), and to the
extent known the class and number of all shares of the Corporation’s capital stock owned beneficially or of record by such other
stockholder(s) or other beneficial owner(s); and

 
(E)              a statement whether or not the stockholder giving the notice and/or the other Proposing Person(s), if any, will deliver a

proxy statement and form of proxy to holders of, in the case of a business proposal, at least the percentage of voting power of all of the
shares of capital stock of the Corporation required under applicable law to approve the proposal or, in the case of a nomination or
nominations, at least the percentage of voting power of all of the shares of capital stock of the Corporation reasonably believed by such
Proposing Person to be sufficient to elect the nominee or nominees proposed to be nominated by such stockholder (such statement, the
“Solicitation Statement”).

 
For purposes of this Article I of these By-laws, the term “Proposing Person” shall mean the following persons: (i) the stockholder of

record providing the notice of nominations or business proposed to be brought before a stockholders’ meeting, and (ii) the beneficial owner(s), if
different, on whose behalf the nominations or business proposed to be brought before a stockholders’ meeting is made. For purposes of this Section
2 of Article I of these By-laws, the term “Synthetic Equity Interest” shall mean any transaction, agreement or arrangement (or series of
transactions, agreements or arrangements), including, without limitation, any derivative, swap, hedge, repurchase or so-called “stock borrowing”
agreement or arrangement, the purpose or effect of which is to, directly or indirectly: (a) give a person or entity economic benefit and/or risk similar
to ownership of shares of any class or series of capital stock of the Corporation, in whole or in part, including due to the fact that such transaction,
agreement or arrangement provides, directly or indirectly, the opportunity to profit or avoid a loss from any increase or decrease in the value of any
shares of any class or series of capital stock of the Corporation; (b) mitigate loss to, reduce the economic risk of or manage the risk of share price
changes for, any person or entity with respect to any shares of any class or series of capital stock of the Corporation; (c) otherwise provide in any
manner the opportunity to profit or avoid a loss from any decrease in the value of any shares of any class or series of capital stock of the
Corporation; or (d) increase or decrease the voting power of any person or entity with respect to any shares of any class or series of capital stock of
the Corporation.
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(3)               A stockholder providing Timely Notice of nominations or business proposed to be brought before an Annual Meeting shall

further update and supplement such notice, if necessary, so that the information (including, without limitation, the Material Ownership Interests
information) provided or required to be provided in such notice pursuant to this By-law shall be true and correct as of the record date for the meeting
and as of the date that is ten (10) business days prior to such Annual Meeting, and such update and supplement shall be received by the Secretary at
the principal executive offices of the Corporation not later than the close of business on the fifth (5th) business day after the record date for the
Annual Meeting (in the case of the update and supplement required to be made as of the record date), and not later than the close of business on the
eighth (8th) business day prior to the date of the Annual Meeting (in the case of the update and supplement required to be made as of ten (10)
business days prior to the meeting).

 
(4)               Notwithstanding anything in the second sentence of Article I, Section 2(a)(2) of this By-law to the contrary, in the event that

the number of directors to be elected to the Board of Directors of the Corporation is increased and there is no public announcement naming all of the
nominees for director or specifying the size of the increased Board of Directors made by the Corporation at least ten (10) days before the last day a
stockholder may deliver a notice of nomination in accordance with the second sentence of Article I, Section 2(a)(2), a stockholder’s notice required
by this By-law shall also be considered timely, but only with respect to nominees for any new positions created by such increase, if it shall be
received by the Secretary of the Corporation not later than the close of business on the tenth (10th) day following the day on which such public
announcement is first made by the Corporation.

 
(b)               General.
 

(1)               Only such persons who are nominated in accordance with the provisions of this By-law shall be eligible for election and to
serve as directors and only such business shall be conducted at an Annual Meeting as shall have been brought before the meeting in accordance with
the provisions of this By-law or in accordance with Rule 14a-8 under the Exchange Act. The Board of Directors or a designated committee thereof
shall have the power to determine whether a nomination or any business proposed to be brought before the meeting was made in accordance with
the provisions of this By-law. If neither the Board of Directors nor such designated committee makes a determination as to whether any stockholder
proposal or nomination was made in accordance with the provisions of this By-law, the presiding officer of the Annual Meeting shall have the power
and duty to determine whether the stockholder proposal or nomination was made in accordance with the provisions of this By-law. If the Board of
Directors or a designated committee thereof or the presiding officer, as applicable, determines that any stockholder proposal or nomination was not
made in accordance with the provisions of this By-law, such proposal or nomination shall be disregarded and shall not be presented for action at the
Annual Meeting.
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(2)               Except as otherwise required by law, nothing in this Article I, Section 2 shall obligate the Corporation or the Board of

Directors to include in any proxy statement or other stockholder communication distributed on behalf of the Corporation or the Board of Directors
information with respect to any nominee for director or any other matter of business submitted by a stockholder.

 
(3)               Notwithstanding the foregoing provisions of this Article I, Section 2, if the nominating or proposing stockholder (or a qualified

representative of the stockholder) does not appear at the Annual Meeting to present a nomination or any business, such nomination or business shall
be disregarded, notwithstanding that proxies in respect of such vote may have been received by the Corporation. For purposes of this Article I,
Section 2, to be considered a qualified representative of the proposing stockholder, a person must be authorized by a written instrument executed by
such stockholder or an electronic transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders and
such person must produce such written instrument or electronic transmission, or a reliable reproduction of the written instrument or electronic
transmission, to the presiding officer at the meeting of stockholders.

 
(4)               For purposes of this By-law, “public announcement” shall mean disclosure in a press release reported by the Dow Jones

News Service, Associated Press, Intrado, Business Wire or comparable national news service or in a document publicly filed by the Corporation
with the Securities and Exchange Commission pursuant to Section 13, 14 or 15(d) of the Exchange Act.

 
(5)               Notwithstanding the foregoing provisions of this By-law, a stockholder shall also comply with all applicable requirements of

the Exchange Act and the rules and regulations thereunder with respect to the matters set forth in this By-law. Nothing in this By-law shall be
deemed to affect any rights of (i) stockholders to have proposals included in the Corporation’s proxy statement pursuant to Rule 14a-8 (or any
successor rule), as applicable, under the Exchange Act and, to the extent required by such rule, have such proposals considered and voted on at an
Annual Meeting or (ii) the holders of any series of Undesignated Preferred Stock to elect directors under specified circumstances.

 
SECTION 3.      Special Meetings. Except as otherwise required by statute and subject to the rights, if any, of the holders of any series of

Undesignated Preferred Stock, special meetings of the stockholders of the Corporation may be called only by the Board of Directors acting pursuant to a
resolution approved by the affirmative vote of a majority of the directors then in office. The Board of Directors may postpone or reschedule any previously
scheduled special meeting of stockholders. Only those matters set forth in the notice of the special meeting may be considered or acted upon at a special
meeting of stockholders of the Corporation. Nominations of persons for election to the Board of Directors of the Corporation and stockholder proposals of
other business shall not be brought before a special meeting of stockholders to be considered by the stockholders unless such special meeting is held in lieu
of an annual meeting of stockholders in accordance with Article I, Section 1 of these By-laws, in which case such special meeting in lieu thereof shall be
deemed an Annual Meeting for purposes of these By-laws and the provisions of Article I, Section 2 of these By-laws shall govern such special meeting.
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SECTION 4.      Notice of Meetings; Adjournments.
 
(a)               A notice of each Annual Meeting stating the hour, date and place, if any, of such Annual Meeting and the means of remote

communication, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such meeting, shall be given not less than
ten (10) days nor more than sixty (60) days before the Annual Meeting, to each stockholder entitled to vote thereat by delivering such notice to such
stockholder or by mailing it, postage prepaid, addressed to such stockholder at the address of such stockholder as it appears on the Corporation’s stock
transfer books. Without limiting the manner by which notice may otherwise be given to stockholders, any notice to stockholders may be given by electronic
transmission in the manner provided in Section 232 of the Delaware General Corporation Law (“DGCL”).

 
(b)               Unless otherwise required by the DGCL, notice of all special meetings of stockholders shall be given in the same manner as provided

for Annual Meetings, except that the notice of all special meetings shall state the purpose or purposes for which the meeting has been called.
 
(c)               Notice of an Annual Meeting or special meeting of stockholders need not be given to a stockholder if a waiver of notice is executed, or

waiver of notice by electronic transmission is provided, before or after such meeting by such stockholder or if such stockholder attends such meeting, unless
such attendance is for the express purpose of objecting at the beginning of the meeting to the transaction of any business because the meeting was not
lawfully called or convened.

 
(d)               The Board of Directors may postpone and reschedule any previously scheduled Annual Meeting or special meeting of stockholders and

any record date with respect thereto, regardless of whether any notice or public disclosure with respect to any such meeting has been sent or made pursuant to
Section 2 of this Article I of these By-laws or otherwise. In no event shall the public announcement of an adjournment, postponement or rescheduling of any
previously scheduled meeting of stockholders commence a new time period for the giving of a stockholder’s notice under this Article I of these By-laws.

 
(e)               When any meeting is convened, the presiding officer may adjourn the meeting if (i) no quorum is present for the transaction of business,

(ii) the Board of Directors determines that adjournment is necessary or appropriate to enable the stockholders to consider fully information that the Board of
Directors determines has not been made sufficiently or timely available to stockholders, or (iii) the Board of Directors determines that adjournment is
otherwise in the best interests of the Corporation. When any Annual Meeting or special meeting of stockholders is adjourned to another hour, date or place,
notice need not be given of the adjourned meeting other than an announcement at the meeting at which the adjournment is taken of the hour, date and place,
if any, to which the meeting is adjourned and the means of remote communications, if any, by which stockholders and proxyholders may be deemed to be
present in person and vote at such adjourned meeting; provided, however, that if the adjournment is for more than thirty (30) days from the meeting date, or
if after the adjournment a new record date is fixed for the adjourned meeting, notice of the adjourned meeting and the means of remote communications, if
any, by which stockholders and proxyholders may be deemed to be present in person and vote at such adjourned meeting shall be given to each stockholder
of record entitled to vote thereat and each stockholder who, by law or under the Certificate (as defined below) or these By-laws, is entitled to such notice.
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SECTION 5.      Quorum. A majority of the outstanding shares entitled to vote, present in person or represented by proxy, shall constitute a quorum

at any meeting of stockholders. If less than a quorum is present at a meeting, the holders of voting stock representing a majority of the voting power present
at the meeting or the presiding officer may adjourn the meeting from time to time, and the meeting may be held as adjourned without further notice, except as
provided in Section 4 of this Article I. At such adjourned meeting at which a quorum is present, any business may be transacted which might have been
transacted at the original meeting. The stockholders present at a duly constituted meeting may continue to transact business until adjournment,
notwithstanding the withdrawal of enough stockholders to leave less than a quorum.

 
SECTION 6.      Voting and Proxies. Stockholders shall have one vote for each share of stock entitled to vote owned by them of record according to

the stock ledger of the Corporation as of the record date, unless otherwise provided by law or by the Certificate. Stockholders may vote either (i) in person,
(ii) by written proxy or (iii) by a transmission permitted by Section 212(c) of the DGCL. Any copy, facsimile telecommunication or other reliable
reproduction of the writing or transmission permitted by Section 212(c) of the DGCL may be substituted for or used in lieu of the original writing or
transmission for any and all purposes for which the original writing or transmission could be used, provided that such copy, facsimile telecommunication or
other reproduction shall be a complete reproduction of the entire original writing or transmission. Proxies shall be filed in accordance with the procedures
established for the meeting of stockholders. Except as otherwise limited therein or as otherwise provided by law, proxies authorizing a person to vote at a
specific meeting shall entitle the persons authorized thereby to vote at any adjournment of such meeting, but they shall not be valid after final adjournment of
such meeting. A proxy with respect to stock held in the name of two or more persons shall be valid if executed by or on behalf of any one of them unless at
or prior to the exercise of the proxy the Corporation receives a specific written notice to the contrary from any one of them.

 
SECTION 7.      Action at Meeting. When a quorum is present at any meeting of stockholders, any matter before any such meeting (other than an

election of a director or directors) shall be decided by a majority of the votes properly cast for and against such matter, except where a larger vote is required
by law, by the Certificate or by these By-laws. Any election of directors by stockholders shall be determined by a plurality of the votes properly cast on the
election of directors.

 
SECTION 8.      Stockholder Lists. The Secretary or an Assistant Secretary (or the Corporation’s transfer agent or other person authorized by these

By-laws or by law) shall prepare and make, at least ten (10) days before every Annual Meeting or special meeting of stockholders, a complete list of the
stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered
in the name of each stockholder. Such list shall be open to the examination of any stockholder, for a period of at least ten (10) days prior to the meeting as
provided in the manner, and subject to the terms, set forth in Section 219 of the DGCL (or any successor provision). The list shall also be open to the
examination of any stockholder during the whole time of the meeting as provided by law.
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SECTION 9.      Presiding Officer. The Board of Directors shall designate a representative to preside over all Annual Meetings or special meetings

of stockholders, provided that if the Board of Directors does not so designate such a presiding officer, then the Chairman of the Board, if one is elected, shall
preside over such meetings. If the Board of Directors does not so designate such a presiding officer and there is no Chairman of the Board or the Chairman of
the Board is unable to so preside or is absent, then the Chief Executive Officer, if one is elected, shall preside over such meetings, provided, further, that if
there is no Chief Executive Officer or the Chief Executive Officer is unable to so preside or is absent, then the President shall preside over such meetings.
The presiding officer at any Annual Meeting or special meeting of stockholders shall have the power, among other things, to adjourn such meeting at any
time and from time to time, subject to Sections 4 and 5 of this Article I. The order of business and all other matters of procedure at any meeting of the
stockholders shall be determined by the presiding officer.

 
SECTION 10.  Inspectors of Elections. The Corporation shall, in advance of any meeting of stockholders, appoint one or more inspectors to act at

the meeting and make a written report thereof. The Corporation may designate one or more persons as alternate inspectors to replace any inspector who fails
to act. If no inspector or alternate is able to act at a meeting of stockholders, the presiding officer shall appoint one or more inspectors to act at the meeting.
Any inspector may, but need not, be an officer, employee or agent of the Corporation. Each inspector, before entering upon the discharge of his or her duties,
shall take and sign an oath faithfully to execute the duties of inspector with strict impartiality and according to the best of his or her ability. The inspectors
shall perform such duties as are required by the DGCL, including the counting of all votes and ballots. The inspectors may appoint or retain other persons or
entities to assist the inspectors in the performance of the duties of the inspectors. The presiding officer may review all determinations made by the inspectors,
and in so doing the presiding officer shall be entitled to exercise his or her sole judgment and discretion and he or she shall not be bound by any
determinations made by the inspectors. All determinations by the inspectors and, if applicable, the presiding officer, shall be subject to further review by any
court of competent jurisdiction.
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ARTICLE II

 
Directors

 
SECTION 1.      Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors, except as

otherwise provided by the Certificate or required by law.
 
SECTION 2.      Number and Terms. The number of directors of the Corporation shall be fixed solely and exclusively by resolution duly adopted

from time to time by the Board of Directors. The directors shall hold office in the manner provided in the Certificate.
 
SECTION 3.      Qualification. No director need be a stockholder of the Corporation.
 
SECTION 4.      Vacancies. Vacancies in the Board of Directors shall be filled in the manner provided in the Certificate.
 
SECTION 5.      Removal. Directors may be removed from office only in the manner provided in the Certificate.
 
SECTION 6.      Resignation. A director may resign at any time by electronic transmission or by giving written notice to the Chairman of the Board,

if one is elected, the President or the Secretary. A resignation shall be effective upon receipt, unless the resignation otherwise provides.
 
SECTION 7.      Regular Meetings. Unless action will be taken by written consent in lieu of a meeting, the regular annual meeting of the Board of

Directors shall be held, without notice other than this Section 7, on the same date and at the same place as the Annual Meeting following the close of such
meeting of stockholders. Other regular meetings of the Board of Directors may be held at such hour, date and place as the Board of Directors may by
resolution from time to time determine and publicize by means of reasonable notice given to any director who is not present at the meeting at which such
resolution is adopted.

 
SECTION 8.      Special Meetings. Special meetings of the Board of Directors may be called, orally or in writing, by or at the request of a majority

of the directors, the Chairman of the Board, if one is elected, or the President. The person calling any such special meeting of the Board of Directors may fix
the hour, date and place thereof.
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SECTION 9.      Notice of Meetings. Notice of the hour, date and place of all special meetings of the Board of Directors shall be given to each

director by or on behalf of the Secretary or an Assistant Secretary, or in case of the death, absence, incapacity or refusal of such persons, by the Chairman of
the Board, if one is elected, or the President or such other officer designated by the Chairman of the Board, if one is elected, or the President. Notice of any
special meeting of the Board of Directors shall be given to each director in person, by telephone, or by facsimile, electronic mail or other form of electronic
communication, sent to his or her business or home address, at least twenty-four (24) hours in advance of the meeting, or by written notice mailed to his or
her business or home address, at least forty-eight (48) hours in advance of the meeting. Such notice shall be deemed to be delivered when hand-delivered to
such address, read aloud to such director by telephone, deposited in the mail so addressed, with postage thereon prepaid if mailed, dispatched or transmitted
if sent by facsimile transmission or by electronic mail or other form of electronic communications. A written waiver of notice signed or electronically
transmitted before or after a meeting by a director and filed with the records of the meeting shall be deemed to be equivalent to notice of the meeting. The
attendance of a director at a meeting shall constitute a waiver of notice of such meeting, except where a director attends a meeting for the express purpose of
objecting at the beginning of the meeting to the transaction of any business because such meeting is not lawfully called or convened. Except as otherwise
required by law, by the Certificate or by these By-laws, neither the business to be transacted at, nor the purpose of, any meeting of the Board of Directors
need be specified in the notice or waiver of notice of such meeting.
 

SECTION 10.  Quorum. At any meeting of the Board of Directors, a majority of the total number of directors shall constitute a quorum for the
transaction of business, but if less than a quorum is present at a meeting, a majority of the directors present may adjourn the meeting from time to time, and
the meeting may be held as adjourned without further notice. Any business that might have been transacted at the meeting as originally noticed may be
transacted at such adjourned meeting at which a quorum is present. For purposes of this section, the total number of directors includes any unfilled vacancies
on the Board of Directors.

 
SECTION 11.  Action at Meeting. At any meeting of the Board of Directors at which a quorum is present, the vote of a majority of the directors

present shall constitute action by the Board of Directors, unless otherwise required by law, by the Certificate or by these By-laws.
 
SECTION 12.  Action by Consent. Any action required or permitted to be taken at any meeting of the Board of Directors may be taken without a

meeting if all members of the Board of Directors consent thereto in writing or by electronic transmission and the writing or writings or electronic
transmission or transmissions are filed with the records of the meetings of the Board of Directors. Such consent shall be in paper form if the minutes are
maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form. Such consent shall be treated as a resolution of the
Board of Directors for all purposes.

 
SECTION 13.  Manner of Participation. Directors may participate in meetings of the Board of Directors by means of teleconference,

videoconference or other communications equipment by means of which all directors participating in the meeting can hear each other and participation in a
meeting in accordance herewith shall constitute presence in person at such meeting for purposes of these By-laws.
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SECTION 14.  Presiding Director. The Board of Directors shall designate a representative to preside over all meetings of the Board of Directors,

provided that if the Board of Directors does not so designate such a presiding director or such designated presiding director is unable to so preside or is
absent, then the Chairman of the Board, if one is elected, shall preside over all meetings of the Board of Directors. If both the designated presiding director, if
one is so designated, and the Chairman of the Board, if one is elected, are unable to preside or are absent, the Board of Directors shall designate an alternate
representative to preside over a meeting of the Board of Directors.
 

SECTION 15.  Committees. The Board of Directors, by vote of a majority of the directors then in office, may elect one or more committees,
including, without limitation, a Compensation Committee, a Nominating and Corporate Governance Committee and an Audit Committee, and may delegate
thereto some or all of its powers except those which by law, by the Certificate or by these By-laws may not be delegated. Except as the Board of Directors
may otherwise determine, any such committee may make rules for the conduct of its business, but unless otherwise provided by the Board of Directors or in
such rules, its business shall be conducted so far as possible in the same manner as is provided by these By-laws for the Board of Directors. All members of
such committees shall hold such offices at the pleasure of the Board of Directors. The Board of Directors may abolish any such committee at any time and
may designate such other standing or ad hoc committees from time to time as it sees fit. Any committee to which the Board of Directors delegates any of its
powers or duties shall keep records of its meetings and shall report its action to the Board of Directors.

 
SECTION 16.  Compensation of Directors. Directors shall receive such compensation for their services as shall be determined by a majority of the

Board of Directors, or a designated committee thereof, provided that directors who are serving the Corporation as employees and who receive compensation
for their services as such shall not receive any salary or other compensation for their services as directors of the Corporation.

 
ARTICLE III 

 
Officers

 
SECTION 1.      Enumeration. The officers of the Corporation shall consist of a President, a Treasurer, a Secretary and such other officers,

including, without limitation, a Chairman of the Board of Directors, a Chief Executive Officer and one or more Vice Presidents (including Executive Vice
Presidents or Senior Vice Presidents), Assistant Vice Presidents, Assistant Treasurers and Assistant Secretaries, as the Board of Directors may determine.

 
SECTION 2.      Election. At the regular annual meeting of the Board of Directors following the Annual Meeting, the Board of Directors shall elect

the President, the Treasurer and the Secretary. Other officers may be elected by the Board of Directors at such regular annual meeting of the Board of
Directors or at any other regular or special meeting.

 
SECTION 3.      Qualification. No officer need be a stockholder or a director. Any person may occupy more than one office of the Corporation at

any time.
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SECTION 4.      Tenure. Except as otherwise provided by the Certificate or by these By-laws, each of the officers of the Corporation shall hold

office until the regular annual meeting of the Board of Directors following the next Annual Meeting and until his or her successor is elected and qualified or
until his or her earlier resignation or removal.
 

SECTION 5.      Resignation. Any officer may resign by delivering his or her written or electronically transmitted resignation to the Corporation
addressed to the President or the Secretary, and such resignation shall be effective upon receipt, unless the resignation otherwise provides.

 
SECTION 6.      Removal. Except as otherwise provided by law or by resolution of the Board of Directors, the Board of Directors may remove any

officer with or without cause by the affirmative vote of a majority of the directors then in office.
 
SECTION 7.      Absence or Disability. In the event of the absence or disability of any officer, the Board of Directors may designate another officer

to act temporarily in place of such absent or disabled officer.
 
SECTION 8.      Vacancies. Any vacancy in any office may be filled for the unexpired portion of the term by the Board of Directors.
 
SECTION 9.      President. The President shall, subject to the direction of the Board of Directors, have such powers and shall perform such duties as

the Board of Directors may from time to time designate.
 
SECTION 10.  Chairman of the Board. The Chairman of the Board, if one is elected, shall have such powers and shall perform such duties as the

Board of Directors may from time to time designate.
 
SECTION 11.  Chief Executive Officer. The Chief Executive Officer, if one is elected, shall have such powers and shall perform such duties as the

Board of Directors may from time to time designate.
 
SECTION 12.  Vice Presidents and Assistant Vice Presidents. Any Vice President (including any Executive Vice President or Senior Vice President)

and any Assistant Vice President shall have such powers and shall perform such duties as the Board of Directors or the Chief Executive Officer may from
time to time designate.

 
SECTION 13.  Treasurer and Assistant Treasurers. The Treasurer shall, subject to the direction of the Board of Directors and except as the Board of

Directors or the Chief Executive Officer may otherwise provide, have general charge of the financial affairs of the Corporation and shall cause to be kept
accurate books of account. The Treasurer shall have custody of all funds, securities, and valuable documents of the Corporation. He or she shall have such
other duties and powers as may be designated from time to time by the Board of Directors or the Chief Executive Officer. Any Assistant Treasurer shall have
such powers and perform such duties as the Board of Directors or the Chief Executive Officer may from time to time designate.
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SECTION 14.  Secretary and Assistant Secretaries. The Secretary shall record all the proceedings of the meetings of the stockholders and the Board

of Directors (including committees of the Board of Directors) in books kept for that purpose, which may be maintained in the form of electronic records. In
his or her absence from any such meeting, a temporary secretary chosen at the meeting shall record the proceedings thereof. The Secretary shall have charge
of the stock ledger (which may, however, be kept by any transfer or other agent of the Corporation). The Secretary shall have custody of the seal of the
Corporation, and the Secretary, or an Assistant Secretary shall have authority to affix it to any instrument requiring it, and, when so affixed, the seal may be
attested by his or her signature or that of an Assistant Secretary. The Secretary shall have such other duties and powers as may be designated from time to
time by the Board of Directors or the Chief Executive Officer. In the absence of the Secretary, any Assistant Secretary may perform his or her duties and
responsibilities. Any Assistant Secretary shall have such powers and perform such duties as the Board of Directors or the Chief Executive Officer may from
time to time designate.

 
SECTION 15.  Other Powers and Duties. Subject to these By-laws and to such limitations as the Board of Directors may from time to time

prescribe, the officers of the Corporation shall each have such powers and duties as generally pertain to their respective offices, as well as such powers and
duties as from time to time may be conferred by the Board of Directors or the Chief Executive Officer.

 
ARTICLE IV 

 
Capital Stock

 
SECTION 1.      Certificates of Stock. Each stockholder shall be entitled to a certificate of the capital stock of the Corporation in such form as may

from time to time be prescribed by the Board of Directors. Such certificate shall be signed by any two authorized officers of the Corporation. The
Corporation seal and the signatures by the Corporation’s officers, the transfer agent or the registrar may be facsimiles. In case any officer, transfer agent or
registrar who has signed or whose facsimile signature has been placed on such certificate shall have ceased to be such officer, transfer agent or registrar
before such certificate is issued, it may be issued by the Corporation with the same effect as if he or she were such officer, transfer agent or registrar at the
time of its issue. Every certificate for shares of stock that are subject to any restriction on transfer and every certificate issued when the Corporation is
authorized to issue more than one class or series of stock shall contain such legend with respect thereto as is required by law. Notwithstanding anything to the
contrary provided in these By-laws, the Board of Directors of the Corporation may provide by resolution or resolutions that some or all of any or all classes
or series of its stock shall be uncertificated shares (except that the foregoing shall not apply to shares represented by a certificate until such certificate is
surrendered to the Corporation), and by the approval and adoption of these By-laws the Board of Directors has determined that all classes or series of the
Corporation’s stock may be uncertificated, whether upon original issuance, re-issuance, or subsequent transfer.
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SECTION 2.      Transfers. Subject to any restrictions on transfer and unless otherwise provided by the Board of Directors, shares of stock that are

represented by a certificate may be transferred on the books of the Corporation by the surrender to the Corporation or its transfer agent of the certificate
theretofore properly endorsed or accompanied by a written assignment or power of attorney properly executed, with transfer stamps (if necessary) affixed,
and with such proof of the authenticity of signature as the Corporation or its transfer agent may reasonably require. Shares of stock that are not represented
by a certificate may be transferred on the books of the Corporation by submitting to the Corporation or its transfer agent such evidence of transfer and
following such other procedures as the Corporation or its transfer agent may require.

 
SECTION 3.      Record Holders. Except as may otherwise be required by law, by the Certificate or by these By-laws, the Corporation shall be

entitled to treat the record holder of stock as shown on its books as the owner of such stock for all purposes, including the payment of dividends and the right
to vote with respect thereto, regardless of any transfer, pledge or other disposition of such stock, until the shares have been transferred on the books of the
Corporation in accordance with the requirements of these By-laws.

 
SECTION 4.      Record Date. In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of

stockholders or any adjournment thereof or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise
any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful action, the Board of Directors may fix a record
date, which record date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record
date: (a) in the case of determination of stockholders entitled to vote at any meeting of stockholders, shall, unless otherwise required by law, not be more than
sixty (60) nor less than ten (10) days before the date of such meeting and (b) in the case of any other action, shall not be more than sixty (60) days prior to
such other action. If no record date is fixed: (i) the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall
be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next
preceding the day on which the meeting is held; and (ii) the record date for determining stockholders for any other purpose shall be at the close of business
on the day on which the Board of Directors adopts the resolution relating thereto.

 
SECTION 5.      Replacement of Certificates. In case of the alleged loss, destruction or mutilation of a certificate of stock of the Corporation, a

duplicate certificate may be issued in place thereof, upon such terms as the Board of Directors may prescribe.
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ARTICLE V

 
Indemnification

 
SECTION 1.      Definitions. For purposes of this Article V:
 
(a)               “Corporate Status” describes the status of a person who is serving or has served (i) as a Director of the Corporation, (ii) as an Officer

of the Corporation, (iii) as a Non-Officer Employee of the Corporation, or (iv) as a director, partner, trustee, officer, employee or agent of any other
corporation, partnership, limited liability company, joint venture, trust, employee benefit plan, foundation, association, organization or other legal entity that
such person is or was serving at the request of the Corporation. For purposes of this Section 1(a), a Director, Officer or Non-Officer Employee of the
Corporation who is serving or has served as a director, partner, trustee, officer, employee or agent of a Subsidiary shall be deemed to be serving at the request
of the Corporation. Notwithstanding the foregoing, “Corporate Status” shall not include the status of a person who is serving or has served as a director,
officer, employee or agent of a constituent corporation absorbed in a merger or consolidation transaction with the Corporation with respect to such person’s
activities prior to said transaction, unless specifically authorized by the Board of Directors or the stockholders of the Corporation;

 
(b)               “Director” means any person who serves or has served the Corporation as a director on the Board of Directors of the Corporation;
 
(c)               “Disinterested Director” means, with respect to each Proceeding in respect of which indemnification is sought hereunder, a Director of

the Corporation who is not and was not a party to such Proceeding;
 
(d)               “Expenses” means all attorneys’ fees, retainers, court costs, transcript costs, fees of expert witnesses, private investigators and

professional advisors (including, without limitation, accountants and investment bankers), travel expenses, duplicating costs, printing and binding costs, costs
of preparation of demonstrative evidence and other courtroom presentation aids and devices, costs incurred in connection with document review,
organization, imaging and computerization, telephone charges, postage, delivery service fees, and all other disbursements, costs or expenses of the type
customarily incurred in connection with prosecuting, defending, preparing to prosecute or defend, investigating, being or preparing to be a witness in, settling
or otherwise participating in, a Proceeding;

 
(e)               “Liabilities” means judgments, damages, liabilities, losses, penalties, excise taxes, fines and amounts paid in settlement;
 
(f)                “Non-Officer Employee” means any person who serves or has served as an employee or agent of the Corporation, but who is not or

was not a Director or Officer;
 
(g)               “Officer” means any person who serves or has served the Corporation as an officer of the Corporation appointed by the Board of

Directors;
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(h)               “Proceeding” means any threatened, pending or completed action, suit, arbitration, alternate dispute resolution mechanism, inquiry,

investigation, administrative hearing or other proceeding, whether civil, criminal, administrative, arbitrative or investigative; and
 
(i)                 “Subsidiary” shall mean any corporation, partnership, limited liability company, joint venture, trust or other entity of which the

Corporation owns (either directly or through or together with another Subsidiary of the Corporation) either (i) a general partner, managing member or other
similar interest or (ii) (A) fifty percent (50%) or more of the voting power of the voting capital equity interests of such corporation, partnership, limited
liability company, joint venture or other entity, or (B) fifty percent (50%) or more of the outstanding voting capital stock or other voting equity interests of
such corporation, partnership, limited liability company, joint venture or other entity.

 
SECTION 2.      Indemnification of Directors and Officers.
 
(a)               Subject to the operation of Section 4 of this Article V, each Director and Officer shall be indemnified and held harmless by the

Corporation to the fullest extent authorized by the DGCL, as the same exists or may hereafter be amended (but, in the case of any such amendment, only to
the extent that such amendment permits the Corporation to provide broader indemnification rights than such law permitted the Corporation to provide prior to
such amendment), and to the extent authorized in this Section 2.

 
(1)               Actions, Suits and Proceedings Other than by or in the Right of the Corporation. Each Director and Officer shall be

indemnified and held harmless by the Corporation against any and all Expenses and Liabilities that are incurred or paid by such Director or Officer
or on such Director’s or Officer’s behalf in connection with any Proceeding or any claim, issue or matter therein (other than an action by or in the
right of the Corporation), which such Director or Officer is, or is threatened to be made, a party to or participant in by reason of such Director’s or
Officer’s Corporate Status, if such Director or Officer acted in good faith and in a manner such Director or Officer reasonably believed to be in or
not opposed to the best interests of the Corporation and, with respect to any criminal proceeding, had no reasonable cause to believe his or her
conduct was unlawful.

 
(2)               Actions, Suits and Proceedings by or in the Right of the Corporation. Each Director and Officer shall be indemnified and held

harmless by the Corporation against any and all Expenses that are incurred by such Director or Officer or on such Director’s or Officer’s behalf in
connection with any Proceeding or any claim, issue or matter therein by or in the right of the Corporation, which such Director or Officer is, or is
threatened to be made, a party to or participant in by reason of such Director’s or Officer’s Corporate Status, if such Director or Officer acted in
good faith and in a manner such Director or Officer reasonably believed to be in or not opposed to the best interests of the Corporation; provided,
however, that no indemnification shall be made under this Section 2(a)(2) in respect of any claim, issue or matter as to which such Director or
Officer shall have been finally adjudged by a court of competent jurisdiction to be liable to the Corporation, unless, and only to the extent that, the
Court of Chancery or another court in which such Proceeding was brought shall determine upon application that, despite adjudication of liability, but
in view of all the circumstances of the case, such Director or Officer is fairly and reasonably entitled to indemnification for such Expenses that such
court deems proper.
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(3)               Survival of Rights. The rights of indemnification provided by this Section 2 shall continue as to a Director or Officer after he

or she has ceased to be a Director or Officer and shall inure to the benefit of his or her heirs, executors, administrators and personal representatives.
 
(4)               Actions by Directors or Officers. Notwithstanding the foregoing, the Corporation shall indemnify any Director or Officer

seeking indemnification in connection with a Proceeding initiated by such Director or Officer only if such Proceeding (including any parts of such
Proceeding not initiated by such Director or Officer) was authorized in advance by the Board of Directors of the Corporation, unless such
Proceeding was brought to enforce such Officer’s or Director’s rights to indemnification or, in the case of Directors, advancement of Expenses
under these By-laws in accordance with the provisions set forth herein.

 
SECTION 3.      Indemnification of Non-Officer Employees. Subject to the operation of Section 4 of this Article V, each Non-Officer Employee

may, in the discretion of the Board of Directors of the Corporation, be indemnified by the Corporation to the fullest extent authorized by the DGCL, as the
same exists or may hereafter be amended, against any or all Expenses and Liabilities that are incurred by such Non-Officer Employee or on such Non-Officer
Employee’s behalf in connection with any threatened, pending or completed Proceeding, or any claim, issue or matter therein, which such Non-Officer
Employee is, or is threatened to be made, a party to or participant in by reason of such Non-Officer Employee’s Corporate Status, if such Non-Officer
Employee acted in good faith and in a manner such Non-Officer Employee reasonably believed to be in or not opposed to the best interests of the
Corporation and, with respect to any criminal proceeding, had no reasonable cause to believe his or her conduct was unlawful. The rights of indemnification
provided by this Section 3 shall exist as to a Non-Officer Employee after he or she has ceased to be a Non-Officer Employee and shall inure to the benefit of
his or her heirs, personal representatives, executors and administrators. Notwithstanding the foregoing, the Corporation may indemnify any Non-Officer
Employee seeking indemnification in connection with a Proceeding initiated by such Non-Officer Employee only if such Proceeding was authorized in
advance by the Board of Directors of the Corporation.

 
SECTION 4.      Determination. Unless ordered by a court, no indemnification shall be provided pursuant to this Article V to a Director, Officer or

designated Non-Officer Employee unless a determination shall have been made that such person acted in good faith and in a manner such person reasonably
believed to be in or not opposed to the best interests of the Corporation and, with respect to any criminal Proceeding, such person had no reasonable cause to
believe his or her conduct was unlawful. Such determination shall be made by (a) a majority vote of the Disinterested Directors, even though less than a
quorum of the Board of Directors, (b) a committee comprised of Disinterested Directors, such committee having been designated by a majority vote of the
Disinterested Directors (even though less than a quorum), (c) if there are no such Disinterested Directors, or if a majority of Disinterested Directors so
directs, by independent legal counsel in a written opinion, or (d) by the stockholders of the Corporation.
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SECTION 5.      Advancement of Expenses to Directors Prior to Final Disposition.
 
(a)               The Corporation shall advance all Expenses incurred by or on behalf of any Director in connection with any Proceeding in which such

Director is involved by reason of such Director’s Corporate Status within thirty (30) days after the receipt by the Corporation of a written statement from
such Director requesting such advance or advances from time to time, whether prior to or after final disposition of such Proceeding. Such statement or
statements shall reasonably evidence the Expenses incurred by such Director and shall be preceded or accompanied by an undertaking by or on behalf of
such Director to repay any Expenses so advanced if it shall ultimately be determined that such Director is not entitled to be indemnified against such
Expenses. Notwithstanding the foregoing, the Corporation shall advance all Expenses incurred by or on behalf of any Director seeking advancement of
expenses hereunder in connection with a Proceeding initiated by such Director only if such Proceeding (including any parts of such Proceeding not initiated
by such Director) was (i) authorized by the Board of Directors of the Corporation, or (ii) brought to enforce such Director’s rights to indemnification or
advancement of Expenses under these By-laws.

 
(b)               If a claim for advancement of Expenses hereunder by a Director is not paid in full by the Corporation within thirty (30) days after

receipt by the Corporation of documentation of Expenses and the required undertaking, such Director may at any time thereafter bring suit against the
Corporation to recover the unpaid amount of the claim and if successful in whole or in part, such Director shall also be entitled to be paid the expenses of
prosecuting such claim. The failure of the Corporation (including its Board of Directors or any committee thereof, independent legal counsel, or
stockholders) to make a determination concerning the permissibility of such advancement of Expenses under this Article V shall not be a defense to an action
brought by a Director for recovery of the unpaid amount of an advancement claim and shall not create a presumption that such advancement is not
permissible. The burden of proving that a Director is not entitled to an advancement of expenses shall be on the Corporation.

 
(c)               In any suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the Corporation

shall be entitled to recover such expenses upon a final adjudication that the Director has not met any applicable standard for indemnification set forth in the
DGCL.

 
SECTION 6.      Advancement of Expenses to Officers and Non-Officer Employees Prior to Final Disposition.
 
(a)               The Corporation may, at the discretion of the Board of Directors of the Corporation, advance any or all Expenses incurred by or on

behalf of any Officer or any Non-Officer Employee in connection with any Proceeding in which such person is involved by reason of his or her Corporate
Status as an Officer or Non-Officer Employee upon the receipt by the Corporation of a statement or statements from such Officer or Non-Officer Employee
requesting such advance or advances from time to time, whether prior to or after final disposition of such Proceeding. Such statement or statements shall
reasonably evidence the Expenses incurred by such Officer or Non-Officer Employee and shall be preceded or accompanied by an undertaking by or on
behalf of such person to repay any Expenses so advanced if it shall ultimately be determined that such Officer or Non-Officer Employee is not entitled to be
indemnified against such Expenses.
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(b)               In any suit brought by the Corporation to recover an advancement of expenses pursuant to the terms of an undertaking, the Corporation

shall be entitled to recover such expenses upon a final adjudication that the Officer or Non-Officer Employee has not met any applicable standard for
indemnification set forth in the DGCL.

 
SECTION 7.      Contractual Nature of Rights.
 
(a)               The provisions of this Article V shall be deemed to be a contract between the Corporation and each Director and Officer entitled to the

benefits hereof at any time while this Article V is in effect, in consideration of such person’s past or current and any future performance of services for the
Corporation. Neither amendment, repeal or modification of any provision of this Article V, nor the adoption of any provision of the Certificate of
Incorporation inconsistent with this Article V, shall eliminate or reduce any right conferred by this Article V in respect of any act or omission occurring, or
any cause of action or claim that accrues or arises or any state of facts existing, at the time of or before such amendment, repeal, modification or adoption of
an inconsistent provision (even in the case of a proceeding based on such a state of facts that is commenced after such time), and all rights to indemnification
and advancement of Expenses granted herein or arising out of any act or omission shall vest at the time of the act or omission in question, regardless of when
or if any proceeding with respect to such act or omission is commenced. The rights to indemnification and to advancement of expenses provided by, or
granted pursuant to, this Article V shall continue notwithstanding that the person has ceased to be a director or officer of the Corporation and shall inure to
the benefit of the estate, heirs, executors, administrators, legatees and distributes of such person.

 
(b)               If a claim for indemnification hereunder by a Director or Officer is not paid in full by the Corporation within sixty (60) days after

receipt by the Corporation of a written claim for indemnification, such Director or Officer may at any time thereafter bring suit against the Corporation to
recover the unpaid amount of the claim, and if successful in whole or in part, such Director or Officer shall also be entitled to be paid the expenses of
prosecuting such claim. The failure of the Corporation (including its Board of Directors or any committee thereof, independent legal counsel, or
stockholders) to make a determination concerning the permissibility of such indemnification under this Article V shall not be a defense to an action brought
by a Director or Officer for recovery of the unpaid amount of an indemnification claim and shall not create a presumption that such indemnification is not
permissible. The burden of proving that a Director or Officer is not entitled to indemnification shall be on the Corporation.

 
(c)               In any suit brought by a Director or Officer to enforce a right to indemnification hereunder, it shall be a defense that such Director or

Officer has not met any applicable standard for indemnification set forth in the DGCL.
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SECTION 8.      Non-Exclusivity of Rights. The rights to indemnification and to advancement of Expenses set forth in this Article V shall not be

exclusive of any other right which any Director, Officer, or Non-Officer Employee may have or hereafter acquire under any statute, provision of the
Certificate or these By-laws, agreement, vote of stockholders or Disinterested Directors or otherwise.
 

SECTION 9.      Insurance. The Corporation may maintain insurance, at its expense, to protect itself and any Director, Officer or Non-Officer
Employee against any liability of any character asserted against or incurred by the Corporation or any such Director, Officer or Non-Officer Employee, or
arising out of any such person’s Corporate Status, whether or not the Corporation would have the power to indemnify such person against such liability under
the DGCL or the provisions of this Article V.

 
SECTION 10.  Other Indemnification. The Corporation’s obligation, if any, to indemnify or provide advancement of Expenses to any person under

this Article V as a result of such person serving, at the request of the Corporation, as a director, partner, trustee, officer, employee or agent of another
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise (including, without limitation, any Subsidiary) shall be reduced by any
amount such person may collect as indemnification or advancement of Expenses from such other corporation, partnership, joint venture, trust, employee
benefit plan or enterprise (the “Primary Indemnitor”). Any indemnification or advancement of Expenses under this Article V owed by the Corporation as a
result of a person serving, at the request of the Corporation, as a director, partner, trustee, officer, employee or agent of another corporation, partnership, joint
venture, trust, employee benefit plan or other enterprise (including, without limitation, any Subsidiary) shall only be in excess of, and shall be secondary to,
the indemnification or advancement of Expenses available from the applicable Primary Indemnitor(s) and any applicable insurance policies.

 
ARTICLE VI 

 
Miscellaneous Provisions

 
SECTION 1.      Fiscal Year. The fiscal year of the Corporation shall be determined by the Board of Directors.
 
SECTION 2.      Seal. The Board of Directors shall have power to adopt and alter the seal of the Corporation.
 
SECTION 3.      Execution of Instruments. All deeds, leases, transfers, contracts, bonds, notes and other obligations to be entered into by the

Corporation in the ordinary course of its business without director action may be executed on behalf of the Corporation by the Chairman of the Board, if one
is elected, the President or the Treasurer or any other officer, employee or agent of the Corporation as the Board of Directors or the executive committee of
the Board may authorize.
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SECTION 4.      Voting of Securities. Unless the Board of Directors otherwise provides, the Chairman of the Board, if one is elected, the President

or the Treasurer may waive notice of and act on behalf of the Corporation (including with regard to voting and actions by written consent), or appoint another
person or persons to act as proxy or attorney in fact for the Corporation with or without discretionary power and/or power of substitution, at any meeting of
stockholders or shareholders of any other corporation or organization, any of whose securities are held by the Corporation.
 

SECTION 5.      Resident Agent. The Board of Directors may appoint a resident agent upon whom legal process may be served in any action or
proceeding against the Corporation.

 
SECTION 6.      Corporate Records. The original or attested copies of the Certificate, By-laws and records of all meetings of the incorporators,

stockholders and the Board of Directors and the stock transfer books, which shall contain the names of all stockholders, their record addresses and the
amount of stock held by each, may be kept outside the State of Delaware and shall be kept at the principal office of the Corporation, at an office of its
counsel, at an office of its transfer agent or at such other place or places as may be designated from time to time by the Board of Directors.

 
SECTION 7.      Certificate. All references in these By-laws to the Certificate shall be deemed to refer to the Certificate of Incorporation of the

Corporation, as amended and/or restated and in effect from time to time.
 
SECTION 8.      Exclusive Jurisdiction of Delaware Courts or the United States Federal District Courts. Unless the Corporation consents in writing

to the selection of an alternative forum, the Court of Chancery of the State of Delaware shall be the sole and exclusive forum for any state law claims for (i)
any derivative action or proceeding brought on behalf of the Corporation, (ii) any action asserting a claim of breach of a fiduciary duty owed by any director,
officer or other employee of the Corporation to the Corporation or the Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any
provision of the Delaware General Corporation Law or the Certificate or By-laws (including the interpretation, validity or enforceability thereof), or (iv) any
action asserting a claim governed by the internal affairs doctrine. Unless the Corporation consents in writing to the selection of an alternative forum, the
federal district courts of the United States shall be the sole and exclusive forum for resolving any complaint asserting a cause of action arising under the
Securities Act of 1933, as amended. Any person or entity purchasing or otherwise acquiring any interest in shares of capital stock of the Corporation shall be
deemed to have notice of and consented to the provisions of this Section 8.

 
SECTION 9.      Amendment of By-laws.
 
(a)               Amendment by Directors. Except as provided otherwise by law, these By-laws may be amended or repealed by the Board of Directors

by the affirmative vote of a majority of the directors then in office.
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(b)               Amendment by Stockholders. Except as otherwise required by these By-laws or by law, these By-laws may be amended or repealed by

the affirmative vote of at least two thirds (2/3) of the outstanding shares entitled to vote on such amendment or repeal, voting together as a single class;
provided, however, that if the Board of Directors recommends that stockholders approve such amendment or repeal at such meeting of stockholders, such
amendment or repeal shall only require the affirmative vote of the majority of the outstanding shares entitled to vote on such amendment or repeal, voting
together as a single class. Notwithstanding the foregoing, stockholder approval shall not be required unless mandated by the Certificate, these By-laws, or
other applicable law.

 
SECTION 10.  Notices. If mailed, notice to stockholders shall be deemed given when deposited in the mail, postage prepaid, directed to the

stockholder at such stockholder’s address as it appears on the records of the Corporation. Without limiting the manner by which notice otherwise may be
given to stockholders, any notice to stockholders may be given by electronic transmission in the manner provided in Section 232 of the DGCL.

 
SECTION 11.  Waivers. A written waiver of any notice, signed by a stockholder or director, or waiver by electronic transmission by such person,

whether given before or after the time of the event for which notice is to be given, shall be deemed equivalent to the notice required to be given to such
person. Neither the business to be transacted at, nor the purpose of, any meeting need be specified in such a waiver.

 
*****

 
Adopted June 17, 2021, subject to the effectiveness of the Corporation’s Registration Statement on Form S-1 for its initial public offering.
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The IRS requires that the named transfer agent (“we”) report the cost basis of certain shares or units acquired after January 1, 2011. If your shares or units are covered by the legislation, and you requested to sell or transfer the shares or units using a specific cost basis calculation method, then we have processed as you requested. If you did not specify a cost basis calculation method, then we have defaulted to the first in, first out (FIFO) method. Please consult your tax advisor if you need additional information about cost basis. If you do not keep in contact with the issuer or do not have any activity in your account for the time period specified by state law, your property may become subject to state unclaimed property laws and transferred to the appropriate state. For value received, ____________________________hereby sell, assign and transfer unto ________________________________________________________________________________________________________________________________ ________________________________________________________________________________________________________________________________ ________________________________________________________________________________________________________________________________ _______________________________________________________________________________________________________________________ Shares
_______________________________________________________________________________________________________________________ Attorney Dated: __________________________________________20__________________ Signature: ____________________________________________________________ Signature: ____________________________________________________________ Notice: The signature to this assignment must correspond with the name as written upon the face of the certificate, in every particular, without alteration or enlargement, or any change whatever. PLEASE INSERT SOCIAL SECURITY OR OTHER IDENTIFYING NUMBER OF ASSIGNEE (PLEASE PRINT OR TYPEWRITE NAME AND ADDRESS, INCLUDING POSTAL ZIP CODE, OF ASSIGNEE) of the Common Stock represented by the within Certificate, and do hereby irrevocably constitute and appoint to transfer the said stock on the books of the within-named Company with full power of substitution in the premises. . AEROVATE THERAPEUTICS, INC. THE COMPANY WILL FURNISH WITHOUT CHARGE TO EACH SHAREHOLDER WHO SO REQUESTS, A SUMMARY OF THE POWERS, DESIGNATIONS, PREFERENCES AND RELATIVE, PARTICIPATING, OPTIONAL OR OTHER SPECIAL RIGHTS OF EACH CLASS OF STOCK OF THE COMPANY AND THE QUALIFICATIONS, LIMITATIONS OR RESTRICTIONS OF SUCH PREFERENCES AND RIGHTS, AND THE VARIATIONS IN RIGHTS,
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Exhibit 10.2

 
AEROVATE THERAPEUTICS, INC.

 
2021 STOCK OPTION AND INCENTIVE PLAN

 
SECTION 1. GENERAL PURPOSE OF THE PLAN; DEFINITIONS
 

The name of the plan is the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan (the “Plan”). The purpose of the Plan is to encourage
and enable the officers, employees, Non-Employee Directors and Consultants of Aerovate Therapeutics, Inc. (the “Company”) and its Affiliates upon whose
judgment, initiative and efforts the Company largely depends for the successful conduct of its business to acquire a proprietary interest in the Company. It is
anticipated that providing such persons with a direct stake in the Company’s welfare will assure a closer identification of their interests with those of the
Company and its stockholders, thereby stimulating their efforts on the Company’s behalf and strengthening their desire to remain with the Company.

 
The following terms shall be defined as set forth below:
 
“Act” means the Securities Act of 1933, as amended, and the rules and regulations thereunder.
 
“Administrator” means either the Board or the compensation committee of the Board or a similar committee performing the functions of the

compensation committee and which is comprised of not less than two Non-Employee Directors who are independent.
 
“Affiliate” means, at the time of determination, any “parent” or “subsidiary” of the Company as such terms are defined in Rule 405 of the Act. The

Board will have the authority to determine the time or times at which “parent” or “subsidiary” status is determined within the foregoing definition.
 
“Award” or “Awards,” except where referring to a particular category of grant under the Plan, shall include Incentive Stock Options, Non-Qualified

Stock Options, Stock Appreciation Rights, Restricted Stock Units, Restricted Stock Awards, Unrestricted Stock Awards, Cash-Based Awards, and Dividend
Equivalent Rights.

 
“Award Certificate” means a written or electronic document setting forth the terms and provisions applicable to an Award granted under the Plan.

Each Award Certificate is subject to the terms and conditions of the Plan.
 
“Board” means the Board of Directors of the Company.
 
“Cash-Based Award” means an Award entitling the recipient to receive a cash-denominated payment.
 

 



 

“Cause” means, unless otherwise provided in an employment agreement between the Company and the grantee or unless otherwise defined in the
Award Certificate, a determination by the Administrator that the grantee shall be dismissed as a result of (i) any material breach by the grantee of any
agreement between the grantee and the Company; (ii) the conviction of, indictment for or plea of nolo contendere by the grantee to a felony or a crime
involving moral turpitude; or (iii) any material misconduct or willful and deliberate non-performance (other than by reason of disability) by the grantee of the
grantee’s duties to the Company.
 

“Code” means the Internal Revenue Code of 1986, as amended, and any successor Code, and related rules, regulations and interpretations.
 
“Consultant” means a consultant or adviser who provides bona fide services to the Company or an Affiliate as an independent contractor and who

qualifies as a consultant or advisor under Instruction A.1.(a)(1) of Form S-8 under the Act.
 
“Dividend Equivalent Right” means an Award entitling the grantee to receive credits based on ordinary cash dividends that would have been paid on

the shares of Stock specified in the Dividend Equivalent Right (or other award to which it relates) if such shares had been issued to and held by the grantee.
 
“Effective Date” means the date on which the Plan becomes effective as set forth in Section 19.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder.
 
“Fair Market Value” of the Stock on any given date means the fair market value of the Stock determined in good faith by the Administrator;

provided, however, that if the Stock is listed on the National Association of Securities Dealers Automated Quotation System (“NASDAQ”), NASDAQ
Global Market, The New York Stock Exchange or another national securities exchange or traded on any established market, the determination shall be made
by reference to market quotations. If there are no market quotations for such date, the determination shall be made by reference to the last date preceding
such date for which there are market quotations; provided further, however, that if the date for which Fair Market Value is determined is the Registration
Date, the Fair Market Value shall be the “Price to the Public” (or equivalent) set forth on the cover page for the final prospectus relating to the Company’s
initial public offering.

 
“Good Reason” means, unless otherwise provided in an employment agreement between the Company and the grantee or unless otherwise defined

in the Award Certificate, the occurrence of any of the following events without the grantee’s consent: (i) a material diminution in the grantee’s base salary
except for across-the-board salary reductions based on the Company’s financial performance similarly affecting all or substantially all senior management
employees of the Company or (ii) a material change in the geographic location of the principal office of the Company to which the grantee is assigned, such
that there is an increase of at least fifty (50) miles of driving distance to such location from the grantee’s principal residence as of such change.

 
“Incentive Stock Option” means any Stock Option designated and qualified as an “incentive stock option” as defined in Section 422 of the Code.
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“Non-Employee Director” means a member of the Board who is not also an employee of the Company or any Subsidiary.
 
“Non-Qualified Stock Option” means any Stock Option that is not an Incentive Stock Option.
 
“Option” or “Stock Option” means any option to purchase shares of Stock granted pursuant to Section 5.
 
“Registration Date” means the date upon which the registration statement on Form S-1 that is filed by the Company with respect to its initial public

offering is declared effective by the Securities and Exchange Commission.
 
“Restricted Shares” means the shares of Stock underlying a Restricted Stock Award that remain subject to a risk of forfeiture or the Company’s

right of repurchase.
 
“Restricted Stock Award” means an Award of Restricted Shares subject to such restrictions and conditions as the Administrator may determine at

the time of grant.
 
“Restricted Stock Units” means an Award of stock units subject to such restrictions and conditions as the Administrator may determine at the time

of grant.
 
“Sale Event” shall mean (i) the sale of all or substantially all of the assets of the Company on a consolidated basis to an unrelated person or entity,

(ii) a merger, reorganization or consolidation pursuant to which the holders of the Company’s outstanding voting power and outstanding stock immediately
prior to such transaction do not own a majority of the outstanding voting power and outstanding stock or other equity interests of the resulting or successor
entity (or its ultimate parent, if applicable) immediately upon completion of such transaction, (iii) the sale of all of the Stock of the Company to an unrelated
person, entity or group thereof acting in concert, or (iv) any other transaction in which the owners of the Company’s outstanding voting power immediately
prior to such transaction do not own at least a majority of the outstanding voting power of the Company or any successor entity immediately upon
completion of the transaction other than as a result of the acquisition of securities directly from the Company.

 
“Sale Price” means the value as determined by the Administrator of the consideration payable, or otherwise to be received by stockholders, per

share of Stock pursuant to a Sale Event.
 
“Section 409A” means Section 409A of the Code and the regulations and other guidance promulgated thereunder.
 
“Service Relationship” means any relationship as an employee, director or Consultant of the Company or any Affiliate. Unless as otherwise set

forth in the Award Certificate, a Service Relationship shall be deemed to continue without interruption in the event a grantee’s individual’s status changes
from full-time employee to part-time employee a grantee’s status changes from employee to Consultant or Non-Employee Director, or vice versa, provided
that there is no interruption or other termination of Service Relationship in connection with the grantee’s change in capacity.
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“Stock” means the Common Stock, par value $0.0001 per share, of the Company, subject to adjustments pursuant to Section 3.
 
“Stock Appreciation Right” means an Award entitling the recipient to receive shares of Stock (or cash, to the extent explicitly provided for in the

applicable Award Certificate) having a value equal to the excess of the Fair Market Value of the Stock on the date of exercise over the exercise price of the
Stock Appreciation Right multiplied by the number of shares of Stock with respect to which the Stock Appreciation Right shall have been exercised.

 
“Subsidiary” means any corporation or other entity (other than the Company) in which the Company has at least a 50 percent interest, either

directly or indirectly.
 
“Ten Percent Owner” means an employee who owns or is deemed to own (by reason of the attribution rules of Section 424(d) of the Code) more

than 10 percent of the combined voting power of all classes of stock of the Company or any parent or subsidiary corporation.
 
“Unrestricted Stock Award” means an Award of shares of Stock free of any restrictions.
 

SECTION 2. ADMINISTRATION OF PLAN; ADMINISTRATOR AUTHORITY TO SELECT GRANTEES AND DETERMINE AWARDS
 

(a)               Administration of Plan. The Plan shall be administered by the Administrator.
 
(b)               Powers of Administrator. The Administrator shall have the power and authority to grant Awards consistent with the terms of the Plan,

including the power and authority:
 

(i)              to select the individuals to whom Awards may from time to time be granted;
 
(ii)             to determine the time or times of grant, and the extent, if any, of Incentive Stock Options, Non-Qualified Stock Options, Stock

Appreciation Rights, Restricted Stock Awards, Restricted Stock Units, Unrestricted Stock Awards, Cash-Based Awards, and Dividend Equivalent Rights, or
any combination of the foregoing, granted to any one or more grantees;

 
(iii)            to determine the number of shares of Stock to be covered by any Award;
 
(iv)           to determine and modify from time to time the terms and conditions, including restrictions, not inconsistent with the terms of the

Plan, of any Award, which terms and conditions may differ among individual Awards and grantees, and to approve the forms of Award Certificates;
 
(v)            to accelerate at any time the exercisability or vesting of all or any portion of any Award;
 
(vi)           subject to the provisions of Sections 5(c) or 6(d), to extend at any time the period in which Stock Options may be exercised or

Stock Appreciation Rights, respectively; and
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(vii)          at any time to adopt, alter and repeal such rules, guidelines and practices for administration of the Plan and for its own acts and
proceedings as it shall deem advisable; to interpret the terms and provisions of the Plan and any Award (including related written instruments); to make all
determinations it deems advisable for the administration of the Plan; to decide all disputes arising in connection with the Plan; and to otherwise supervise the
administration of the Plan.

 
All decisions and interpretations of the Administrator shall be binding on all persons, including the Company and Plan grantees.
 
(c)               Delegation of Authority to Grant Awards. Subject to applicable law, the Administrator, in its discretion, may delegate to a committee

consisting of one or more officers of the Company including the Chief Executive Officer of the Company, provided, however that the Chief Executive
Officer is also a director of the Company, all or part of the Administrator’s authority and duties with respect to the granting of Awards to individuals who are
(i) not subject to the reporting and other provisions of Section 16 of the Exchange Act and (ii) not members of the delegated committee. Any such delegation
by the Administrator shall include a limitation as to the amount of Stock underlying Awards that may be granted during the period of the delegation and shall
contain guidelines as to the determination of the exercise price and the vesting criteria. The Administrator may revoke or amend the terms of a delegation at
any time but such action shall not invalidate any prior actions of the Administrator’s delegate or delegates that were consistent with the terms of the Plan.

 
(d)               Award Certificate. Awards under the Plan shall be evidenced by Award Certificates that set forth the terms, conditions and limitations

for each Award which may include, without limitation, the term of an Award and the provisions applicable in the event the Service Relationship terminates.
 
(e)               Indemnification. Neither the Board nor the Administrator, nor any member of either or any delegate thereof, shall be liable for any act,

omission, interpretation, construction or determination made in good faith in connection with the Plan, and the members of the Board and the Administrator
(and any delegate thereof) shall be entitled in all cases to indemnification and reimbursement by the Company in respect of any claim, loss, damage or
expense (including, without limitation, reasonable attorneys’ fees) arising or resulting therefrom to the fullest extent permitted by law and/or under the
Company’s articles or bylaws or any directors’ and officers’ liability insurance coverage which may be in effect from time to time and/or any indemnification
agreement between such individual and the Company.

 
(f)                Non-U.S. Award Recipients. Notwithstanding any provision of the Plan to the contrary, in order to comply with the laws in other

countries in which the Company and its Affiliates operate or have employees or other individuals eligible for Awards, the Administrator, in its sole discretion,
shall have the power and authority to: (i) determine which Affiliates shall be covered by the Plan; (ii) determine which individuals outside the United States
are eligible to participate in the Plan; (iii) modify the terms and conditions of any Award granted to individuals outside the United States to comply with
applicable laws; (iv) establish subplans and modify exercise procedures and other terms and procedures, to the extent the Administrator determines such
actions to be necessary or advisable (and such subplans and/or modifications shall be attached to this Plan as appendices); provided, however, that no such
subplans and/or modifications shall increase the share limitations contained in Section 3(a) hereof; and (v) take any action, before or after an Award is made,
that the Administrator determines to be necessary or advisable to obtain approval or comply with any local governmental regulatory exemptions or approvals.
Notwithstanding the foregoing, the Administrator may not take any actions hereunder, and no Awards shall be granted, that would violate the Exchange Act
or any other applicable United States securities law, the Code, or any other applicable United States governing statute or law.
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SECTION 3. STOCK ISSUABLE UNDER THE PLAN; MERGERS; SUBSTITUTION
 

(a)               Stock Issuable. The maximum number of shares of Stock reserved and available for issuance under the Plan shall be 2,600,000 shares
(the “Initial Limit”), subject to adjustment as provided in this Section 3, plus on January 1, 2022 and each January 1 thereafter, the number of shares of Stock
reserved and available for issuance under the Plan shall be cumulatively increased by four (4%) percent of the number of shares of Stock issued and
outstanding on the immediately preceding December 31 (the “Annual Increase”). Subject to such overall limitation, the maximum aggregate number of
shares of Stock that may be issued in the form of Incentive Stock Options shall not exceed the Initial Limit cumulatively increased on January 1, 2022 and on
each January 1 thereafter by the lesser of the Annual Increase for such year or 2,600,000 shares of Stock, subject in all cases to adjustment as provided in this
Section 3. For purposes of this limitation, the shares of Stock underlying any awards under the Plan and under the Company’s 2018 Equity Incentive Plan
that are forfeited, canceled, held back upon exercise of an Option or settlement of an Award to cover the exercise price or tax withholding, reacquired by the
Company prior to vesting, satisfied without the issuance of Stock or otherwise terminated (other than by exercise) shall be added back to the shares of Stock
available for issuance under the Plan and, to the extent permitted under Section 422 of the Code and the regulations promulgated thereunder, the shares of
Stock that may be issued as Incentive Stock Options. In the event the Company repurchases shares of Stock on the open market, such shares shall not be
added to the shares of Stock available for issuance under the Plan. Subject to such overall limitations, shares of Stock may be issued up to such maximum
number pursuant to any type or types of Award. The shares available for issuance under the Plan may be authorized but unissued shares of Stock or shares of
Stock reacquired by the Company. Awards that may be settled solely in cash shall not be counted against the share reserve.

 
(b)               Changes in Stock. Subject to Section 3(c) hereof, if, as a result of any reorganization, recapitalization, reclassification, stock dividend,

stock split, reverse stock split or other similar change in the Company’s capital stock, the outstanding shares of Stock are increased or decreased or are
exchanged for a different number or kind of shares or other securities of the Company, or additional shares or new or different shares or other securities of the
Company or other non-cash assets are distributed with respect to such shares of Stock or other securities, or, if, as a result of any merger or consolidation,
sale of all or substantially all of the assets of the Company, the outstanding shares of Stock are converted into or exchanged for securities of the Company or
any successor entity (or a parent or subsidiary thereof), the Administrator shall make an appropriate or proportionate adjustment in (i) the maximum number
of shares reserved for issuance under the Plan, including the maximum number of shares that may be issued in the form of Incentive Stock Options, (ii) the
number and kind of shares or other securities subject to any then outstanding Awards under the Plan, (iii) the repurchase price, if any, per share subject to
each outstanding Restricted Stock Award, and (iv) the exercise price for each share subject to any then outstanding Stock Options and Stock Appreciation
Rights under the Plan, without changing the aggregate exercise price (i.e., the exercise price multiplied by the number of shares subject to Stock Options and
Stock Appreciation Rights) as to which such Stock Options and Stock Appreciation Rights remain exercisable. The Administrator shall also make equitable
or proportionate adjustments in the number of shares subject to outstanding Awards and the exercise price and the terms of outstanding Awards to take into
consideration cash dividends paid other than in the ordinary course or any other extraordinary corporate event. The adjustment by the Administrator shall be
final, binding and conclusive. No fractional shares of Stock shall be issued under the Plan resulting from any such adjustment, but the Administrator in its
discretion may make a cash payment in lieu of fractional shares.
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(c)               Mergers and Other Transactions. In the case of and subject to the consummation of a Sale Event, the parties thereto may cause the
assumption or continuation of Awards theretofore granted by the successor entity, or the substitution of such Awards with new Awards of the successor entity
or parent thereof, with appropriate adjustment as to the number and kind of shares and, if appropriate, the per share exercise prices, as such parties shall
agree. To the extent that the parties to such Sale Event do not provide for the assumption, continuation or substitution of Awards, upon the effective time of
the Sale Event, the Plan and all outstanding Awards granted hereunder shall terminate. In such case, except as may be otherwise provided in the relevant
Award Certificate, all Options and Stock Appreciation Rights with time-based vesting conditions or restrictions that are not vested and/or exercisable
immediately prior to the effective time of the Sale Event shall become fully vested and exercisable as of the effective time of the Sale Event, all other Awards
with time-based vesting, conditions or restrictions shall become fully vested and nonforfeitable as of the effective time of the Sale Event, and all Awards with
conditions and restrictions relating to the attainment of performance goals may become vested and nonforfeitable in connection with a Sale Event in the
Administrator’s discretion or to the extent specified in the relevant Award Certificate. In the event of such termination, (i) the Company shall have the option
(in its sole discretion) to make or provide for a payment, in cash or in kind, to the grantees holding Options and Stock Appreciation Rights, in exchange for
the cancellation thereof, in an amount equal to the difference between (A) the Sale Price multiplied by the number of shares of Stock subject to outstanding
Options and Stock Appreciation Rights (to the extent then exercisable at prices not in excess of the Sale Price) and (B) the aggregate exercise price of all
such outstanding Options and Stock Appreciation Rights (provided that, in the case of an Option or Stock Appreciation Right with an exercise price equal to
or greater than the Sale Price, such Option or Stock Appreciation Right shall be cancelled for no consideration); or (ii) each grantee shall be permitted, within
a specified period of time prior to the consummation of the Sale Event as determined by the Administrator, to exercise all outstanding Options and Stock
Appreciation Rights (to the extent then exercisable) held by such grantee. The Company shall also have the option (in its sole discretion) to make or provide
for a payment, in cash or in kind, to the grantees holding other Awards in an amount equal to the Sale Price multiplied by the number of vested shares of
Stock under such Awards.

 
To the extent that the parties to such Sale Event provide for the assumption, continuation or substitution of Awards, and in the event a grantee’s Service
Relationship is terminated by the Company or any successor other than for Cause or the grantee resigns for Good Reason, in either case upon or during the
12-month period following the Sale Event, except as may be otherwise provided in the relevant Award Certificate, any such Awards so assumed, continued or
substituted in a Sale Event shall become fully vested, exercisable and nonforfeitable as of the date of such termination.
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(d)               Maximum Awards to Non-Employee Directors. Notwithstanding anything to the contrary in this Plan, the value of all Awards awarded
under this Plan and all other cash compensation paid by the Company to any Non-Employee Director for service as a Non-Employee Director in any calendar
year shall not exceed: (i) $1,000,000 in the first calendar year an individual becomes a Non-Employee Director and (ii) $750,000 in any other calendar year.
For the purpose of this limitation, the value of any Award shall be its grant date fair value, as determined in accordance with ASC 718 or successor provision
but excluding the impact of estimated forfeitures related to service-based vesting provisions.

 
SECTION 4. ELIGIBILITY
 

Grantees under the Plan will be such employees, Non-Employee Directors or Consultants of the Company and its Affiliates as are selected from
time to time by the Administrator in its sole discretion; provided that Awards may not be granted to employees, Non-Employee Directors or Consultants who
are providing services only to any “parent” of the Company, as such term is defined in Rule 405 of the Act, unless (i) the stock underlying the Awards is
treated as “service recipient stock” under Section 409A or (ii) the Company has determined that such Awards are exempt from or otherwise comply with
Section 409A.

 
SECTION 5. STOCK OPTIONS
 

(a)               Award of Stock Options. The Administrator may grant Stock Options under the Plan. Any Stock Option granted under the Plan shall be
in such form as the Administrator may from time to time approve.

 
Stock Options granted under the Plan may be either Incentive Stock Options or Non-Qualified Stock Options. Incentive Stock Options may be

granted only to employees of the Company or any Subsidiary that is a “subsidiary corporation” within the meaning of Section 424(f) of the Code. To the
extent that any Option does not qualify as an Incentive Stock Option, it shall be deemed a Non-Qualified Stock Option.

 
Stock Options granted pursuant to this Section 5 shall be subject to the following terms and conditions and shall contain such additional terms and

conditions, not inconsistent with the terms of the Plan, as the Administrator shall deem desirable. If the Administrator so determines, Stock Options may be
granted in lieu of cash compensation at the optionee’s election, subject to such terms and conditions as the Administrator may establish.

 
(b)               Exercise Price. The exercise price per share for the Stock covered by a Stock Option granted pursuant to this Section 5 shall be

determined by the Administrator at the time of grant but shall not be less than 100 percent of the Fair Market Value on the date of grant. In the case of an
Incentive Stock Option that is granted to a Ten Percent Owner, the exercise price of such Incentive Stock Option shall be not less than 110 percent of the Fair
Market Value on the grant date. Notwithstanding the foregoing, Stock Options may be granted with an exercise price per share that is less than 100 percent of
the Fair Market Value on the date of grant (i) pursuant to a transaction described in, and in a manner consistent with, Section 424(a) of the Code, (ii) to
individuals who are not subject to U.S. income tax on the date of grant or (iii) the Stock Option is otherwise compliant with Section 409A.
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(c)               Option Term. The term of each Stock Option shall be fixed by the Administrator, but no Stock Option shall be exercisable more than ten
years after the date the Stock Option is granted. In the case of an Incentive Stock Option that is granted to a Ten Percent Owner, the term of such Stock
Option shall be no more than five years from the date of grant.

 
(d)               Exercisability; Rights of a Stockholder. Stock Options shall become exercisable at such time or times, whether or not in installments, as

shall be determined by the Administrator at or after the grant date. The Administrator may at any time accelerate the exercisability of all or any portion of
any Stock Option. An optionee shall have the rights of a stockholder only as to shares acquired upon the exercise of a Stock Option and not as to unexercised
Stock Options.

 
(e)               Method of Exercise. Stock Options may be exercised in whole or in part, by giving written or electronic notice of exercise to the

Company, specifying the number of shares to be purchased. Payment of the purchase price may be made by one or more of the following methods except to
the extent otherwise provided in the Award Certificate:

 
(i)              In cash, by certified or bank check or other instrument acceptable to the Administrator;
 
(ii)             Through the delivery (or attestation to the ownership following such procedures as the Company may prescribe) of shares of

Stock that are not then subject to restrictions under any Company plan. Such surrendered shares shall be valued at Fair Market Value on the exercise date;
 
(iii)            By the optionee delivering to the Company a properly executed exercise notice together with irrevocable instructions to a broker

to promptly deliver to the Company cash or a check payable and acceptable to the Company for the purchase price; provided that in the event the optionee
chooses to pay the purchase price as so provided, the optionee and the broker shall comply with such procedures and enter into such agreements of indemnity
and other agreements as the Company shall prescribe as a condition of such payment procedure; or

 
(iv)            With respect to Stock Options that are not Incentive Stock Options, by a “net exercise” arrangement pursuant to which the

Company will reduce the number of shares of Stock issuable upon exercise by the largest whole number of shares with a Fair Market Value that does not
exceed the aggregate exercise price. Payment instruments will be received subject to collection. The transfer to the optionee on the records of the Company
or of the transfer agent of the shares of Stock to be purchased pursuant to the exercise of a Stock Option will be contingent upon receipt from the optionee (or
a purchaser acting in his stead in accordance with the provisions of the Stock Option) by the Company of the full purchase price for such shares and the
fulfillment of any other requirements contained in the Award Certificate or applicable provisions of laws (including the satisfaction of any taxes that the
Company or any Affiliate is obligated to withhold with respect to the optionee). In the event an optionee chooses to pay the purchase price by previously-
owned shares of Stock through the attestation method, the number of shares of Stock transferred to the optionee upon the exercise of the Stock Option shall
be net of the number of attested shares. In the event that the Company establishes, for itself or using the services of a third party, an automated system for the
exercise of Stock Options, such as a system using an internet website or interactive voice response, then the paperless exercise of Stock Options may be
permitted through the use of such an automated system.
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(f)                Annual Limit on Incentive Stock Options. To the extent required for “incentive stock option” treatment under Section 422 of the Code,
the aggregate Fair Market Value (determined as of the time of grant) of the shares of Stock with respect to which Incentive Stock Options granted under this
Plan and any other plan of the Company or its parent and subsidiary corporations become exercisable for the first time by an optionee during any calendar
year shall not exceed $100,000. To the extent that any Stock Option exceeds this limit, it shall constitute a Non-Qualified Stock Option.

 
SECTION 6. STOCK APPRECIATION RIGHTS
 

(a)               Award of Stock Appreciation Rights. The Administrator may grant Stock Appreciation Rights under the Plan. A Stock Appreciation
Right is an Award entitling the recipient to receive shares of Stock (or cash, to the extent explicitly provided for in the applicable Award Certificate) having a
value equal to the excess of the Fair Market Value of a share of Stock on the date of exercise over the exercise price of the Stock Appreciation Right
multiplied by the number of shares of Stock with respect to which the Stock Appreciation Right shall have been exercised.

 
(b)               Exercise Price of Stock Appreciation Rights. The exercise price of a Stock Appreciation Right shall not be less than 100 percent of the

Fair Market Value of the Stock on the date of grant. Notwithstanding the foregoing, Stock Appreciation Rights may be granted with an exercise price per
share that is less than 100 percent of the Fair Market Value on the date of grant (i) pursuant to a transaction described in, and in a manner consistent with,
Section 424(a) of the Code, (ii) to individuals who are not subject to U.S. income tax on the date of grant or (iii) the Stock Appreciation Right is otherwise
compliant with Section 409A.

 
(c)               Grant and Exercise of Stock Appreciation Rights. Stock Appreciation Rights may be granted by the Administrator independently of any

Stock Option granted pursuant to Section 5 of the Plan.
 
(d)               Terms and Conditions of Stock Appreciation Rights. Stock Appreciation Rights shall be subject to such terms and conditions as shall be

determined on the date of grant by the Administrator. The term of a Stock Appreciation Right may not exceed ten years. The terms and conditions of each
such Award shall be determined by the Administrator, and such terms and conditions may differ among individual Awards and grantees.

 
SECTION 7. RESTRICTED STOCK AWARDS
 

(a)               Nature of Restricted Stock Awards. The Administrator may grant Restricted Stock Awards under the Plan. A Restricted Stock Award is
any Award of Restricted Shares subject to such restrictions and conditions as the Administrator may determine at the time of grant. Conditions may be based
on continuing employment (or other Service Relationship) and/or achievement of pre-established performance goals and objectives.
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(b)               Rights as a Stockholder. Upon the grant of the Restricted Stock Award and payment of any applicable purchase price, a grantee shall
have the rights of a stockholder with respect to the voting of the Restricted Shares and receipt of dividends; provided that if the lapse of restrictions with
respect to the Restricted Stock Award is tied to the attainment of vesting conditions, any dividends paid by the Company during the performance period shall
accrue and shall not be paid to the grantee until and to the extent the vesting conditions are met with respect to the Restricted Stock Award. Unless the
Administrator shall otherwise determine, (i) uncertificated Restricted Shares shall be accompanied by a notation on the records of the Company or the
transfer agent to the effect that they are subject to forfeiture until such Restricted Shares are vested as provided in Section 7(d) below, and (ii) certificated
Restricted Shares shall remain in the possession of the Company until such Restricted Shares are vested as provided in Section 7(d) below, and the grantee
shall be required, as a condition of the grant, to deliver to the Company such instruments of transfer as the Administrator may prescribe.

 
(c)               Restrictions. Restricted Shares may not be sold, assigned, transferred, pledged or otherwise encumbered or disposed of except as

specifically provided herein or in the Restricted Stock Award Certificate. Except as may otherwise be provided by the Administrator either in the Award
Certificate or, subject to Section 16 below, in writing after the Award is issued, if a grantee’s employment (or other Service Relationship) with the Company
and its Affiliates terminates for any reason, any Restricted Shares that have not vested at the time of termination shall automatically and without any
requirement of notice to such grantee from or other action by or on behalf of, the Company be deemed to have been reacquired by the Company at its original
purchase price (if any) from such grantee or such grantee’s legal representative simultaneously with such termination of employment (or other Service
Relationship), and thereafter shall cease to represent any ownership of the Company by the grantee or rights of the grantee as a stockholder. Following such
deemed reacquisition of Restricted Shares that are represented by physical certificates, a grantee shall surrender such certificates to the Company upon
request without consideration.

 
(d)               Vesting of Restricted Shares. The Administrator at the time of grant shall specify the date or dates and/or the attainment of pre-

established performance goals, objectives and other conditions on which the non-transferability of the Restricted Shares and the Company’s right of
repurchase or forfeiture shall lapse. Subsequent to such date or dates and/or the attainment of such pre-established performance goals, objectives and other
conditions, the shares on which all restrictions have lapsed shall no longer be Restricted Shares and shall be deemed “vested.”
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SECTION 8. RESTRICTED STOCK UNITS
 

(a)               Nature of Restricted Stock Units. The Administrator may grant Restricted Stock Units under the Plan. A Restricted Stock Unit is an
Award of stock units that may be settled in shares of Stock (or cash, to the extent explicitly provided for in the Award Certificate) upon the satisfaction of
such restrictions and conditions at the time of grant. Conditions may be based on continuing employment (or other Service Relationship) and/or achievement
of pre-established performance goals and objectives. The terms and conditions of each such Award shall be determined by the Administrator, and such terms
and conditions may differ among individual Awards and grantees. Except in the case of Restricted Stock Units with a deferred settlement date that complies
with Section 409A, at the end of the vesting period, the Restricted Stock Units, to the extent vested, shall be settled in the form of shares of Stock. Restricted
Stock Units with deferred settlement dates are subject to Section 409A and shall contain such additional terms and conditions as the Administrator shall
determine in its sole discretion in order to comply with the requirements of Section 409A.
 

(b)               Election to Receive Restricted Stock Units in Lieu of Compensation. The Administrator may, in its sole discretion, permit a grantee to
elect to receive a portion of future cash compensation otherwise due to such grantee in the form of an award of Restricted Stock Units. Any such election
shall be made in writing and shall be delivered to the Company no later than the date specified by the Administrator and in accordance with Section 409A
and such other rules and procedures established by the Administrator. Any such future cash compensation that the grantee elects to defer shall be converted to
a fixed number of Restricted Stock Units based on the Fair Market Value of Stock on the date the compensation would otherwise have been paid to the
grantee if such payment had not been deferred as provided herein. The Administrator shall have the sole right to determine whether and under what
circumstances to permit such elections and to impose such limitations and other terms and conditions thereon as the Administrator deems appropriate. Any
Restricted Stock Units that are elected to be received in lieu of cash compensation shall be fully vested, unless otherwise provided in the Award Certificate.

 
(c)               Rights as a Stockholder. A grantee shall have the rights as a stockholder only as to shares of Stock acquired by the grantee upon

settlement of Restricted Stock Units; provided, however, that the grantee may be credited with Dividend Equivalent Rights with respect to the stock units
underlying his Restricted Stock Units, subject to the provisions of Section 11 and such terms and conditions as the Administrator may determine.

 
(d)               Termination. Except as may otherwise be provided by the Administrator either in the Award Certificate or, subject to Section 16 below,

in writing after the Award is issued, a grantee’s right in all Restricted Stock Units that have not vested shall automatically terminate upon the grantee’s
termination of employment (or cessation of Service Relationship) with the Company and its Affiliates for any reason.

 
SECTION 9. UNRESTRICTED STOCK AWARDS
 

Grant or Sale of Unrestricted Stock. The Administrator may grant (or sell at par value or such higher purchase price determined by the
Administrator) an Unrestricted Stock Award under the Plan. An Unrestricted Stock Award is an Award pursuant to which the grantee may receive shares of
Stock free of any restrictions under the Plan. Unrestricted Stock Awards may be granted in respect of past services or other valid consideration, or in lieu of
cash compensation due to such grantee.
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SECTION 10. CASH-BASED AWARDS
 

Grant of Cash-Based Awards. The Administrator may grant Cash-Based Awards under the Plan. A Cash-Based Award is an Award that entitles the
grantee to a payment in cash upon the attainment of specified performance goals. The Administrator shall determine the maximum duration of the Cash-
Based Award, the amount of cash to which the Cash-Based Award pertains, the conditions upon which the Cash-Based Award shall become vested or
payable, and such other provisions as the Administrator shall determine. Each Cash-Based Award shall specify a cash-denominated payment amount, formula
or payment ranges as determined by the Administrator. Payment, if any, with respect to a Cash-Based Award shall be made in accordance with the terms of
the Award and may be made in cash.
 
SECTION 11. DIVIDEND EQUIVALENT RIGHTS
 

(a)               Dividend Equivalent Rights. The Administrator may grant Dividend Equivalent Rights under the Plan. A Dividend Equivalent Right is
an Award entitling the grantee to receive credits based on cash dividends that would have been paid on the shares of Stock specified in the Dividend
Equivalent Right (or other Award to which it relates) if such shares had been issued to the grantee. A Dividend Equivalent Right may be granted hereunder to
any grantee as a component of an award of Restricted Stock Units or as a freestanding award. The terms and conditions of Dividend Equivalent Rights shall
be specified in the Award Certificate. Dividend equivalents credited to the holder of a Dividend Equivalent Right may be paid currently or may be deemed to
be reinvested in additional shares of Stock, which may thereafter accrue additional equivalents. Any such reinvestment shall be at Fair Market Value on the
date of reinvestment or such other price as may then apply under a dividend reinvestment plan sponsored by the Company, if any. Dividend Equivalent
Rights may be settled in cash or shares of Stock or a combination thereof, in a single installment or installments. A Dividend Equivalent Right granted as a
component of an Award of Restricted Stock Units shall provide that such Dividend Equivalent Right shall be settled only upon settlement or payment of, or
lapse of restrictions on, such other Award, and that such Dividend Equivalent Right shall expire or be forfeited or annulled under the same conditions as such
other Award.

 
(b)               Termination. Except as may otherwise be provided by the Administrator either in the Award Certificate or, subject to Section 16 below,

in writing after the Award is issued, a grantee’s rights in all Dividend Equivalent Rights shall automatically terminate upon the grantee’s termination of
employment (or cessation of Service Relationship) with the Company and its Affiliates for any reason.

 
SECTION 12. TRANSFERABILITY OF AWARDS
 

(a)               Transferability. Except as provided in Section 12(b) below, during a grantee’s lifetime, his or her Awards shall be exercisable only by
the grantee, or by the grantee’s legal representative or guardian in the event of the grantee’s incapacity. No Awards shall be sold, assigned, transferred or
otherwise encumbered or disposed of by a grantee other than by will or by the laws of descent and distribution or pursuant to a domestic relations order. No
Awards shall be subject, in whole or in part, to attachment, execution, or levy of any kind, and any purported transfer in violation hereof shall be null and
void.
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(b)               Administrator Action. Notwithstanding Section 12(a), the Administrator, in its discretion, may provide either in the Award Certificate
regarding a given Award or by subsequent written approval that the grantee (who is an employee or Non-Employee Director) may transfer his or her Non-
Qualified Stock Options to his or her immediate family members, to trusts for the benefit of such family members, or to partnerships in which such family
members are the only partners, provided that the transferee agrees in writing with the Company to be bound by all of the terms and conditions of this Plan
and the applicable Award Certificate. In no event may an Award be transferred by a grantee for value.
 

(c)               Family Member. For purposes of Section 12(b), “family member” shall mean a grantee’s child, stepchild, grandchild, parent, stepparent,
grandparent, spouse, former spouse, sibling, niece, nephew, mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law,
including adoptive relationships, any person sharing the grantee’s household (other than a tenant of the grantee), a trust in which these persons (or the
grantee) have more than 50 percent of the beneficial interest, a foundation in which these persons (or the grantee) control the management of assets, and any
other entity in which these persons (or the grantee) own more than 50 percent of the voting interests.

 
(d)               Designation of Beneficiary. To the extent permitted by the Company and valid under applicable law, each grantee to whom an Award

has been made under the Plan may designate a beneficiary or beneficiaries to exercise any Award or receive any payment under any Award payable on or
after the grantee’s death. Any such designation shall be on a form provided for that purpose by the Administrator and shall not be effective until received by
the Administrator. If no beneficiary has been designated by a deceased grantee, or if the designated beneficiaries have predeceased the grantee, the
beneficiary shall be the grantee’s estate.

 
SECTION 13. TAX WITHHOLDING
 

(a)               Payment by Grantee. Each grantee shall, no later than the date as of which the value of an Award or of any Stock or other amounts
received thereunder first becomes includable in the gross income of the grantee for Federal income tax purposes, pay to the Company, or make arrangements
satisfactory to the Administrator regarding payment of, any Federal, state, or local taxes of any kind required by law to be withheld by the Company with
respect to such income. The Company and its Subsidiaries shall, to the extent permitted by law, have the right to deduct any such taxes from any payment of
any kind otherwise due to the grantee. The Company’s obligation to deliver evidence of book entry (or stock certificates) to any grantee is subject to and
conditioned on tax withholding obligations being satisfied by the grantee.

 
(b)               Payment in Stock. The Administrator may require the Company’s tax withholding obligation to be satisfied, in whole or in part, by the

Company withholding from shares of Stock to be issued pursuant to any Award a number of shares with an aggregate Fair Market Value (as of the date the
withholding is effected) that would satisfy the withholding amount due; provided, however, that the amount withheld does not exceed the maximum statutory
tax rate or such lesser amount as is necessary to avoid liability accounting treatment. For purposes of share withholding, the Fair Market Value of withheld
shares shall be determined in the same manner as the value of Stock includible in income of the grantees. The Administrator may also require the Company’s
tax withholding obligation to be satisfied, in whole or in part, by an arrangement whereby a certain number of shares of Stock issued pursuant to any Award
are immediately sold and proceeds from such sale are remitted to the Company in an amount that would satisfy the withholding amount due.
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SECTION 14. SECTION 409A AWARDS
 

Awards are intended to be exempt from Section 409A to the greatest extent possible and to otherwise comply with Section 409A. The Plan and all
Awards shall be interpreted in accordance with such intent. To the extent that any Award is determined to constitute “nonqualified deferred compensation”
within the meaning of Section 409A (a “409A Award”), the Award shall be subject to such additional rules and requirements as specified by the
Administrator from time to time in order to comply with Section 409A. In this regard, if any amount under a 409A Award is payable upon a “separation from
service” (within the meaning of Section 409A) to a grantee who is then considered a “specified employee” (within the meaning of Section 409A), then no
such payment shall be made prior to the date that is the earlier of (i) six months and one day after the grantee’s separation from service, or (ii) the grantee’s
death, but only to the extent such delay is necessary to prevent such payment from being subject to interest, penalties and/or additional tax imposed pursuant
to Section 409A. Further, the settlement of any 409A Award may not be accelerated except to the extent permitted by Section 409A. The Company makes no
representation that any or all of the payments or benefits described in the Plan will be exempt from or comply with Section 409A of the Code and makes no
undertaking to preclude Section 409A of the Code from applying to any such payment. The grantee shall be solely responsible for the payment of any taxes
and penalties incurred under Section 409A.

 
SECTION 15. TERMINATION OF SERVICE RELATIONSHIP, TRANSFER, LEAVE OF ABSENCE, ETC.
 

(a)               Termination of Service Relationship. If the grantee’s Service Relationship is with an Affiliate and such Affiliate ceases to be an
Affiliate, the grantee shall be deemed to have terminated his or her Service Relationship for purposes of the Plan.

 
(b)               For purposes of the Plan, the following events shall not be deemed a termination of a Service Relationship:
 

(i)              a transfer to the Service Relationship of the Company from an Affiliate or from the Company to an Affiliate, or from one
Affiliate to another; or

 
(ii)             an approved leave of absence for military service or sickness, or for any other purpose approved by the Company, if the

employee’s right to re-employment is guaranteed either by a statute or by contract or under the policy pursuant to which the leave of absence was granted or
if the Administrator otherwise so provides in writing.
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SECTION 16. AMENDMENTS AND TERMINATION
 

The Board may, at any time, amend or discontinue the Plan and the Administrator may, at any time, amend or cancel any outstanding Award for the
purpose of satisfying changes in law or for any other lawful purpose, but no such action shall materially and adversely affect rights under any outstanding
Award without the holder’s consent. The Administrator is specifically authorized to exercise its discretion to reduce the exercise price of outstanding Stock
Options or Stock Appreciation Rights or effect the repricing of such Awards through cancellation and re-grants or cancellation of Stock Options or Stock
Appreciation Rights in exchange for cash or other Awards. To the extent required under the rules of any securities exchange or market system on which the
Stock is listed, to the extent determined by the Administrator to be required by the Code to ensure that Incentive Stock Options granted under the Plan are
qualified under Section 422 of the Code, Plan amendments shall be subject to approval by Company stockholders. Nothing in this Section 16 shall limit the
Administrator’s authority to take any action permitted pursuant to Section 3(b) or 3(c).

 
SECTION 17. STATUS OF PLAN
 

With respect to the portion of any Award that has not been exercised and any payments in cash, Stock or other consideration not received by a
grantee, a grantee shall have no rights greater than those of a general creditor of the Company unless the Administrator shall otherwise expressly determine in
connection with any Award or Awards. In its sole discretion, the Administrator may authorize the creation of trusts or other arrangements to meet the
Company’s obligations to deliver Stock or make payments with respect to Awards hereunder, provided that the existence of such trusts or other arrangements
is consistent with the foregoing sentence.

 
SECTION 18. GENERAL PROVISIONS
 

(a)               No Distribution. The Administrator may require each person acquiring Stock pursuant to an Award to represent to and agree with the
Company in writing that such person is acquiring the shares without a view to distribution thereof.

 
(b)               Issuance of Stock. To the extent certificated, stock certificates to grantees under this Plan shall be deemed delivered for all purposes

when the Company or a stock transfer agent of the Company shall have mailed such certificates in the United States mail, addressed to the grantee, at the
grantee’s last known address on file with the Company. Uncertificated Stock shall be deemed delivered for all purposes when the Company or a Stock
transfer agent of the Company shall have given to the grantee by electronic mail (with proof of receipt) or by United States mail, addressed to the grantee, at
the grantee’s last known address on file with the Company, notice of issuance and recorded the issuance in its records (which may include electronic “book
entry” records). Notwithstanding anything herein to the contrary, the Company shall not be required to issue or deliver any evidence of book entry or
certificates evidencing shares of Stock pursuant to the exercise or settlement of any Award, unless and until the Administrator has determined, with advice of
counsel (to the extent the Administrator deems such advice necessary or advisable), that the issuance and delivery is in compliance with all applicable laws,
regulations of governmental authorities and, if applicable, the requirements of any exchange on which the shares of Stock are listed, quoted or traded. Any
Stock issued pursuant to the Plan shall be subject to any stop-transfer orders and other restrictions as the Administrator deems necessary or advisable to
comply with federal, state or foreign jurisdiction, securities or other laws, rules and quotation system on which the Stock is listed, quoted or traded. The
Administrator may place legends on any Stock certificate or notations on any book entry to reference restrictions applicable to the Stock. In addition to the
terms and conditions provided herein, the Administrator may require that an individual make such reasonable covenants, agreements, and representations as
the Administrator, in its discretion, deems necessary or advisable in order to comply with any such laws, regulations, or requirements. The Administrator
shall have the right to require any individual to comply with any timing or other restrictions with respect to the settlement or exercise of any Award,
including a window-period limitation, as may be imposed in the discretion of the Administrator.
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(c)               Stockholder Rights. Until Stock is deemed delivered in accordance with Section 18(b), no right to vote or receive dividends or any other
rights of a stockholder will exist with respect to shares of Stock to be issued in connection with an Award, notwithstanding the exercise of a Stock Option or
any other action by the grantee with respect to an Award.

 
(d)               Other Compensation Arrangements; No Employment Rights. Nothing contained in this Plan shall prevent the Board from adopting

other or additional compensation arrangements, including trusts, and such arrangements may be either generally applicable or applicable only in specific
cases. The adoption of this Plan and the grant of Awards do not confer upon any employee any right to continued employment with the Company or any
Subsidiary.

 
(e)               Trading Policy Restrictions. Option exercises and other Awards under the Plan shall be subject to the Company’s insider trading policies

and procedures, as in effect from time to time.
 
(f)                Clawback Policy. Awards under the Plan shall be subject to the Company’s clawback policy, as in effect from time to time.
 

SECTION 19. EFFECTIVE DATE OF PLAN
 

This Plan shall become effective upon the date immediately preceding the Registration Date subject to prior stockholder approval in accordance
with applicable state law, the Company’s bylaws and articles of incorporation, and applicable stock exchange rules. No grants of Awards may be made
hereunder after the tenth anniversary of the Effective Date and no grants of Incentive Stock Options may be made hereunder after the tenth anniversary of the
date the Plan is approved by the Board.

 
SECTION 20. GOVERNING LAW
 

This Plan and all Awards and actions taken thereunder shall be governed by, and construed in accordance with, the General Corporation Law of the
State of Delaware as to matters within the scope thereof, and as to all other matters shall be governed by and construed in accordance with the internal laws
of the State of Delaware applied without regard to conflict of law principles.

 
DATE APPROVED BY BOARD OF DIRECTORS: June 17, 2021
 
DATE APPROVED BY STOCKHOLDERS: June 17, 2021
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INCENTIVE STOCK OPTION AGREEMENT
UNDER THE AEROVATE THERAPEUTICS, INC.

2021 STOCK OPTION AND INCENTIVE PLAN
 

Name of Optionee:    
     
No. of Option Shares:    
    

   
Option Exercise Price per Share:  $  
    

 [FMV on Grant Date (110% of FMV if a 10% owner)]
   

Grant Date:    
    

   
Expiration Date:    
 

 
  

  [up to 10 years (5 if a 10% owner)]
 

Pursuant to the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan as amended through the date hereof (the “Plan”), Aerovate
Therapeutics, Inc. (the “Company”) hereby grants to the Optionee named above an option (the “Stock Option”) to purchase on or prior to the Expiration Date
specified above all or part of the number of shares of Common Stock, par value $0.0001 per share (the “Stock”), of the Company specified above at the
Option Exercise Price per Share specified above subject to the terms and conditions set forth herein and in the Plan.

 
1.                  Exercisability Schedule. No portion of this Stock Option may be exercised until such portion shall have become exercisable. Except as

set forth below, and subject to the discretion of the Administrator (as defined in Section 2 of the Plan) to accelerate the exercisability schedule hereunder, this
Stock Option shall be exercisable with respect to the following number of Option Shares on the dates indicated so long as the Optionee remains in a Service
Relationship on such dates:

 
Incremental Number of

Option Shares Exercisable* Exercisability Date
  

_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________

 
* Max. of $100,000 per yr.
 
Once exercisable, this Stock Option shall continue to be exercisable at any time or times prior to the close of business on the Expiration Date,

subject to the provisions hereof and of the Plan.
 

 



 

 
2.             Manner of Exercise.
 

(a)               The Optionee may exercise this Stock Option only in the following manner: from time to time on or prior to the Expiration
Date of this Stock Option, the Optionee may give written notice to the Administrator of his or her election to purchase some or all of the Option Shares
purchasable at the time of such notice. This notice shall specify the number of Option Shares to be purchased.

 
Payment of the purchase price for the Option Shares may be made by one or more of the following methods: (i) in cash, by certified or bank check

or other instrument acceptable to the Administrator; (ii) through the delivery (or attestation to the ownership) of shares of Stock that have been purchased by
the Optionee on the open market or that are beneficially owned by the Optionee and are not then subject to any restrictions under any Company plan and that
otherwise satisfy any holding periods as may be required by the Administrator; or (iii) by the Optionee delivering to the Company a properly executed
exercise notice together with irrevocable instructions to a broker to promptly deliver to the Company cash or a check payable and acceptable to the Company
to pay the option purchase price, provided that in the event the Optionee chooses to pay the option purchase price as so provided, the Optionee and the broker
shall comply with such procedures and enter into such agreements of indemnity and other agreements as the Administrator shall prescribe as a condition of
such payment procedure; or (iv) a combination of (i), (ii) and (iii) above. Payment instruments will be received subject to collection.

 
The transfer to the Optionee on the records of the Company or of the transfer agent of the Option Shares will be contingent upon (i) the Company’s

receipt from the Optionee of the full purchase price for the Option Shares, as set forth above, (ii) the fulfillment of any other requirements contained herein or
in the Plan or in any other agreement or provision of laws, and (iii) the receipt by the Company of any agreement, statement or other evidence that the
Company may require to satisfy itself that the issuance of Stock to be purchased pursuant to the exercise of Stock Options under the Plan and any subsequent
resale of the shares of Stock will be in compliance with applicable laws and regulations. In the event the Optionee chooses to pay the purchase price by
previously-owned shares of Stock through the attestation method, the number of shares of Stock transferred to the Optionee upon the exercise of the Stock
Option shall be net of the Shares attested to.

 
(b)               The shares of Stock purchased upon exercise of this Stock Option shall be transferred to the Optionee on the records of the

Company or of the transfer agent upon compliance to the satisfaction of the Administrator with all requirements under applicable laws or regulations in
connection with such transfer and with the requirements hereof and of the Plan. The determination of the Administrator as to such compliance shall be final
and binding on the Optionee. The Optionee shall not be deemed to be the holder of, or to have any of the rights of a holder with respect to, any shares of
Stock subject to this Stock Option unless and until this Stock Option shall have been exercised pursuant to the terms hereof, the Company or the transfer
agent shall have transferred the shares to the Optionee, and the Optionee’s name shall have been entered as the stockholder of record on the books of the
Company. Thereupon, the Optionee shall have full voting, dividend and other ownership rights with respect to such shares of Stock.
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(c)               The minimum number of shares with respect to which this Stock Option may be exercised at any one time shall be 100 shares,

unless the number of shares with respect to which this Stock Option is being exercised is the total number of shares subject to exercise under this Stock
Option at the time.

 
(d)               Notwithstanding any other provision hereof or of the Plan, no portion of this Stock Option shall be exercisable after the

Expiration Date hereof.
 

3.             Termination of Employment. If the Optionee’s Service Relationship is terminated, the period within which to exercise the Stock Option
may be subject to earlier termination as set forth below.

 
(a)               Termination Due to Death. If the Optionee’s Service Relationship terminates by reason of the Optionee’s death, any portion of

this Stock Option outstanding on such date, to the extent exercisable on the date of death, may thereafter be exercised by the Optionee’s legal representative
or legatee for a period of 12 months from the date of death or until the Expiration Date, if earlier. Any portion of this Stock Option that is not exercisable on
the date of death shall terminate immediately and be of no further force or effect.

 
(b)               Termination Due to Disability. If the Optionee’s Service Relationship terminates by reason of the Optionee’s disability (as

determined by the Administrator), any portion of this Stock Option outstanding on such date, to the extent exercisable on the date of such termination, may
thereafter be exercised by the Optionee for a period of 12 months from the date of disability or until the Expiration Date, if earlier. Any portion of this Stock
Option that is not exercisable on the date of disability shall terminate immediately and be of no further force or effect.

 
(c)               Termination for Cause. If the Optionee’s Service Relationship terminates for Cause, any portion of this Stock Option

outstanding on such date shall terminate immediately and be of no further force and effect.
 
(d)               Other Termination. If the Optionee’s Service Relationship terminates for any reason other than the Optionee’s death, the

Optionee’s disability, or Cause, and unless otherwise determined by the Administrator, any portion of this Stock Option outstanding on such date may be
exercised, to the extent exercisable on the date of termination, for a period of three months from the date of termination or until the Expiration Date, if earlier.
Any portion of this Stock Option that is not exercisable on the date of termination shall terminate immediately and be of no further force or effect.

 
The Administrator’s determination of the reason for termination of the Optionee’s Service Relationship shall be conclusive and binding on the

Optionee and his or her representatives or legatees.
 
4.             Incorporation of Plan. Notwithstanding anything herein to the contrary, this Stock Option shall be subject to and governed by all the terms

and conditions of the Plan, including the powers of the Administrator set forth in Section 2(b) of the Plan. Capitalized terms in this Agreement shall have the
meaning specified in the Plan, unless a different meaning is specified herein.

 
5.             Transferability. This Agreement is personal to the Optionee, is non-assignable and is not transferable in any manner, by operation of law

or otherwise, other than by will or the laws of descent and distribution. This Stock Option is exercisable, during the Optionee’s lifetime, only by the
Optionee, and thereafter, only by the Optionee’s legal representative or legatee.
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6.             Status of the Stock Option. This Stock Option is intended to qualify as an “incentive stock option” under Section 422 of the Internal

Revenue Code of 1986, as amended (the “Code”), but the Company does not represent or warrant that this Stock Option qualifies as such. The Optionee
should consult with his or her own tax advisors regarding the tax effects of this Stock Option and the requirements necessary to obtain favorable income tax
treatment under Section 422 of the Code, including, but not limited to, holding period requirements. To the extent any portion of this Stock Option does not
so qualify as an “incentive stock option,” such portion shall be deemed to be a non-qualified stock option. If the Optionee intends to dispose or does dispose
(whether by sale, gift, transfer or otherwise) of any Option Shares within the one-year period beginning on the date after the transfer of such shares to him or
her, or within the two-year period beginning on the day after the grant of this Stock Option, he or she will so notify the Company within 30 days after such
disposition.

 
7.             Tax Withholding. The Optionee shall, not later than the date as of which the exercise of this Stock Option becomes a taxable event for

Federal income tax purposes, pay to the Company or make arrangements satisfactory to the Administrator for payment of any Federal, state, and local taxes
required by law to be withheld on account of such taxable event. The Company shall have the authority to cause the required tax withholding obligation to be
satisfied, in whole or in part, by withholding from shares of Stock to be issued to the Optionee a number of shares of Stock with an aggregate Fair Market
Value that would satisfy the withholding amount due.

 
8.             No Obligation to Continue Service Relationship. Neither the Company nor any Subsidiary is obligated by or as a result of the Plan or this

Agreement to continue the Optionee in a Service Relationship and neither the Plan nor this Agreement shall interfere in any way with the right of the
Company or any Subsidiary to terminate the Service Relationship of the Optionee at any time.

 
9.             Integration. This Agreement constitutes the entire agreement between the parties with respect to this Stock Option and supersedes all prior

agreements and discussions between the parties concerning such subject matter.
 
10.           Data Privacy Consent. In order to administer the Plan and this Agreement and to implement or structure future equity grants, the

Company, its subsidiaries and affiliates and certain agents thereof (together, the “Relevant Companies”) may process any and all personal or professional
data, including but not limited to Social Security or other identification number, home address and telephone number, date of birth and other information that
is necessary or desirable for the administration of the Plan and/or this Agreement (the “Relevant Information”). By entering into this Agreement, the
Optionee (i) authorizes the Company to collect, process, register and transfer to the Relevant Companies all Relevant Information; (ii) waives any privacy
rights the Optionee may have with respect to the Relevant Information; (iii) authorizes the Relevant Companies to store and transmit such information in
electronic form; and (iv) authorizes the transfer of the Relevant Information to any jurisdiction in which the Relevant Companies consider appropriate. The
Optionee shall have access to, and the right to change, the Relevant Information. Relevant Information will only be used in accordance with applicable law.
 

11.           Notices. Notices hereunder shall be mailed or delivered to the Company at its principal place of business and shall be mailed or delivered
to the Optionee at the address on file with the Company or, in either case, at such other address as one party may subsequently furnish to the other party in
writing.
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 AEROVATE THERAPEUTICS, INC.
   
 By:  
  Title:

 
The foregoing Agreement is hereby accepted and the terms and conditions thereof hereby agreed to by the undersigned. Electronic acceptance of this
Agreement pursuant to the Company’s instructions to the Optionee (including through an online acceptance process) is acceptable.
 
Dated:    
 Optionee’s Signature
  
 Optionee’s name and address:
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NON-QUALIFIED STOCK OPTION AGREEMENT
FOR COMPANY EMPLOYEES

UNDER THE AEROVATE THERAPEUTICS, INC.
2021 STOCK OPTION AND INCENTIVE PLAN

 
Name of Optionee:    
     
No. of Option Shares:    
    

   
Option Exercise Price per Share:  $  
    

 [FMV on Grant Date]
   

Grant Date:    
    

   
Expiration Date:    
 

 
  

 
Pursuant to the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan as amended through the date hereof (the “Plan”), Aerovate

Therapeutics, Inc. (the “Company”) hereby grants to the Optionee named above an option (the “Stock Option”) to purchase on or prior to the Expiration Date
specified above all or part of the number of shares of Common Stock, par value $0.0001 per share (the “Stock”) of the Company specified above at the
Option Exercise Price per Share specified above subject to the terms and conditions set forth herein and in the Plan. This Stock Option is not intended to be
an “incentive stock option” under Section 422 of the Internal Revenue Code of 1986, as amended.

 
1.                  Exercisability Schedule. No portion of this Stock Option may be exercised until such portion shall have become exercisable. Except as

set forth below, and subject to the discretion of the Administrator (as defined in Section 2 of the Plan) to accelerate the exercisability schedule hereunder, this
Stock Option shall be exercisable with respect to the following number of Option Shares on the dates indicated so long as Optionee remains in a Service
Relationship on such dates:

 
Incremental Number of

Option Shares Exercisable Exercisability Date

_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________

 
Once exercisable, this Stock Option shall continue to be exercisable at any time or times prior to the close of business on the Expiration Date,

subject to the provisions hereof and of the Plan.
 

 



 

 
2.             Manner of Exercise.
 

(a)               The Optionee may exercise this Stock Option only in the following manner: from time to time on or prior to the Expiration
Date of this Stock Option, the Optionee may give written notice to the Administrator of his or her election to purchase some or all of the Option Shares
purchasable at the time of such notice. This notice shall specify the number of Option Shares to be purchased.

 
Payment of the purchase price for the Option Shares may be made by one or more of the following methods: (i) in cash, by certified or bank check

or other instrument acceptable to the Administrator; (ii) through the delivery (or attestation to the ownership) of shares of Stock that have been purchased by
the Optionee on the open market or that are beneficially owned by the Optionee and are not then subject to any restrictions under any Company plan and that
otherwise satisfy any holding periods as may be required by the Administrator; (iii) by the Optionee delivering to the Company a properly executed exercise
notice together with irrevocable instructions to a broker to promptly deliver to the Company cash or a check payable and acceptable to the Company to pay
the option purchase price, provided that in the event the Optionee chooses to pay the option purchase price as so provided, the Optionee and the broker shall
comply with such procedures and enter into such agreements of indemnity and other agreements as the Administrator shall prescribe as a condition of such
payment procedure; (iv) by a “net exercise” arrangement pursuant to which the Company will reduce the number of shares of Stock issuable upon exercise
by the largest whole number of shares with a Fair Market Value that does not exceed the aggregate exercise price; or (v) a combination of (i), (ii), (iii) and
(iv) above. Payment instruments will be received subject to collection.

 
The transfer to the Optionee on the records of the Company or of the transfer agent of the Option Shares will be contingent upon (i) the Company’s

receipt from the Optionee of the full purchase price for the Option Shares, as set forth above, (ii) the fulfillment of any other requirements contained herein or
in the Plan or in any other agreement or provision of laws, and (iii) the receipt by the Company of any agreement, statement or other evidence that the
Company may require to satisfy itself that the issuance of Stock to be purchased pursuant to the exercise of Stock Options under the Plan and any subsequent
resale of the shares of Stock will be in compliance with applicable laws and regulations. In the event the Optionee chooses to pay the purchase price by
previously-owned shares of Stock through the attestation method, the number of shares of Stock transferred to the Optionee upon the exercise of the Stock
Option shall be net of the Shares attested to.

 
(b)               The shares of Stock purchased upon exercise of this Stock Option shall be transferred to the Optionee on the records of the

Company or of the transfer agent upon compliance to the satisfaction of the Administrator with all requirements under applicable laws or regulations in
connection with such transfer and with the requirements hereof and of the Plan. The determination of the Administrator as to such compliance shall be final
and binding on the Optionee. The Optionee shall not be deemed to be the holder of, or to have any of the rights of a holder with respect to, any shares of
Stock subject to this Stock Option unless and until this Stock Option shall have been exercised pursuant to the terms hereof, the Company or the transfer
agent shall have transferred the shares to the Optionee, and the Optionee’s name shall have been entered as the stockholder of record on the books of the
Company. Thereupon, the Optionee shall have full voting, dividend and other ownership rights with respect to such shares of Stock.
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(c)               The minimum number of shares with respect to which this Stock Option may be exercised at any one time shall be 100 shares,

unless the number of shares with respect to which this Stock Option is being exercised is the total number of shares subject to exercise under this Stock
Option at the time.

 
(d)               Notwithstanding any other provision hereof or of the Plan, no portion of this Stock Option shall be exercisable after the

Expiration Date hereof.
 

3.             Termination of Employment. If the Optionee’s Service Relationship is terminated, the period within which to exercise the Stock Option
may be subject to earlier termination as set forth below.

 
(a)               Termination Due to Death. If the Optionee’s Service Relationship terminates by reason of the Optionee’s death, any portion of

this Stock Option outstanding on such date, to the extent exercisable on the date of death, may thereafter be exercised by the Optionee’s legal representative
or legatee for a period of 12 months from the date of death or until the Expiration Date, if earlier. Any portion of this Stock Option that is not exercisable on
the date of death shall terminate immediately and be of no further force or effect.

 
(b)               Termination Due to Disability. If the Optionee’s Service Relationship terminates by reason of the Optionee’s disability (as

determined by the Administrator), any portion of this Stock Option outstanding on such date, to the extent exercisable on the date of such termination, may
thereafter be exercised by the Optionee for a period of 12 months from the date of disability or until the Expiration Date, if earlier. Any portion of this Stock
Option that is not exercisable on the date of disability shall terminate immediately and be of no further force or effect.

 
(c)               Termination for Cause. If the Optionee’s Service Relationship terminates for Cause, any portion of this Stock Option

outstanding on such date shall terminate immediately and be of no further force and effect.
 
(d)               Other Termination. If the Optionee’s Service Relationship terminates for any reason other than the Optionee’s death, the

Optionee’s disability or Cause, and unless otherwise determined by the Administrator, any portion of this Stock Option outstanding on such date may be
exercised, to the extent exercisable on the date of termination, for a period of three months from the date of termination or until the Expiration Date, if earlier.
Any portion of this Stock Option that is not exercisable on the date of termination shall terminate immediately and be of no further force or effect.

 
The Administrator’s determination of the reason for termination of the Optionee’s Service Relationship shall be conclusive and binding on the

Optionee and his or her representatives or legatees.
 
4.             Incorporation of Plan. Notwithstanding anything herein to the contrary, this Stock Option shall be subject to and governed by all the terms

and conditions of the Plan, including the powers of the Administrator set forth in Section 2(b) of the Plan. Capitalized terms in this Agreement shall have the
meaning specified in the Plan, unless a different meaning is specified herein.
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5.             Transferability. This Agreement is personal to the Optionee, is non-assignable and is not transferable in any manner, by operation of law

or otherwise, other than by will or the laws of descent and distribution. This Stock Option is exercisable, during the Optionee’s lifetime, only by the
Optionee, and thereafter, only by the Optionee’s legal representative or legatee.

 
6.             Tax Withholding. The Optionee shall, not later than the date as of which the exercise of this Stock Option becomes a taxable event for

Federal income tax purposes, pay to the Company or make arrangements satisfactory to the Administrator for payment of any Federal, state, and local taxes
required by law to be withheld on account of such taxable event. The Company shall have the authority to cause the required tax withholding obligation to be
satisfied, in whole or in part, by withholding from shares of Stock to be issued to the Optionee a number of shares of Stock with an aggregate Fair Market
Value that would satisfy the withholding amount due.

 
7.              No Obligation to Continue Service Relationship. Neither the Company nor any Subsidiary is obligated by or as a result of the Plan or this

Agreement to continue the Optionee in a Service Relationship and neither the Plan nor this Agreement shall interfere in any way with the right of the
Company or any Subsidiary to terminate the Service Relationship of the Optionee at any time.

 
8.             Integration. This Agreement constitutes the entire agreement between the parties with respect to this Stock Option and supersedes all prior

agreements and discussions between the parties concerning such subject matter.
 
9.             Data Privacy Consent. In order to administer the Plan and this Agreement and to implement or structure future equity grants, the

Company, its subsidiaries and affiliates and certain agents thereof (together, the “Relevant Companies”) may process any and all personal or professional
data, including but not limited to Social Security or other identification number, home address and telephone number, date of birth and other information that
is necessary or desirable for the administration of the Plan and/or this Agreement (the “Relevant Information”). By entering into this Agreement, the
Optionee (i) authorizes the Company to collect, process, register and transfer to the Relevant Companies all Relevant Information; (ii) waives any privacy
rights the Optionee may have with respect to the Relevant Information; (iii) authorizes the Relevant Companies to store and transmit such information in
electronic form; and (iv) authorizes the transfer of the Relevant Information to any jurisdiction in which the Relevant Companies consider appropriate. The
Optionee shall have access to, and the right to change, the Relevant Information. Relevant Information will only be used in accordance with applicable law.

 
10.              Notices. Notices hereunder shall be mailed or delivered to the Company at its principal place of business and shall be mailed or

delivered to the Optionee at the address on file with the Company or, in either case, at such other address as one party may subsequently furnish to the other
party in writing.
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 AEROVATE THERAPEUTICS, INC.
  
 By:   
  Title:

 
The foregoing Agreement is hereby accepted and the terms and conditions thereof hereby agreed to by the undersigned. Electronic acceptance of this
Agreement pursuant to the Company’s instructions to the Optionee (including through an online acceptance process) is acceptable.
 
Dated:     
  Optionee’s Signature
   
  Optionee’s name and address:
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NON-QUALIFIED STOCK OPTION AGREEMENT
FOR NON-EMPLOYEE DIRECTORS

UNDER THE AEROVATE THERAPEUTICS, INC.
2021 STOCK OPTION AND INCENTIVE PLAN

 
Name of Optionee:    
    
No. of Option Shares:    
    
Option Exercise Price per Share: $  
 [FMV on Grant Date]  
  
Grant Date:   
   
Expiration Date:   
 [No more than 10 years] 

 
Pursuant to the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan as amended through the date hereof (the “Plan”), Aerovate

Therapeutics, Inc. (the “Company”) hereby grants to the Optionee named above, who is a Director of the Company but is not an employee of the Company,
an option (the “Stock Option”) to purchase on or prior to the Expiration Date specified above all or part of the number of shares of Common Stock, par value
$0.0001 per share (the “Stock”), of the Company specified above at the Option Exercise Price per Share specified above subject to the terms and conditions
set forth herein and in the Plan. This Stock Option is not intended to be an “incentive stock option” under Section 422 of the Internal Revenue Code of 1986,
as amended.

 
1.             Exercisability Schedule. No portion of this Stock Option may be exercised until such portion shall have become exercisable. Except as set

forth below, and subject to the discretion of the Administrator (as defined in Section 2 of the Plan) to accelerate the exercisability schedule hereunder, this
Stock Option shall be exercisable with respect to the following number of Option Shares on the dates indicated so long as the Optionee remains in a Service
Relationship on such dates:

 
Incremental Number of

Option Shares Exercisable Exercisability Date

_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________
_____________ (___%) ____________

 



 

 
Once exercisable, this Stock Option shall continue to be exercisable at any time or times prior to the close of business on the Expiration Date,

subject to the provisions hereof and of the Plan.
 
2.             Manner of Exercise.
 

(a)               The Optionee may exercise this Stock Option only in the following manner: from time to time on or prior to the Expiration
Date of this Stock Option, the Optionee may give written notice to the Administrator of his or her election to purchase some or all of the Option Shares
purchasable at the time of such notice. This notice shall specify the number of Option Shares to be purchased.

 
Payment of the purchase price for the Option Shares may be made by one or more of the following methods: (i) in cash, by certified or bank check

or other instrument acceptable to the Administrator; (ii) through the delivery (or attestation to the ownership) of shares of Stock that have been purchased by
the Optionee on the open market or that are beneficially owned by the Optionee and are not then subject to any restrictions under any Company plan and that
otherwise satisfy any holding periods as may be required by the Administrator; (iii) by the Optionee delivering to the Company a properly executed exercise
notice together with irrevocable instructions to a broker to promptly deliver to the Company cash or a check payable and acceptable to the Company to pay
the option purchase price, provided that in the event the Optionee chooses to pay the option purchase price as so provided, the Optionee and the broker shall
comply with such procedures and enter into such agreements of indemnity and other agreements as the Administrator shall prescribe as a condition of such
payment procedure; (iv) by a “net exercise” arrangement pursuant to which the Company will reduce the number of shares of Stock issuable upon exercise
by the largest whole number of shares with a Fair Market Value that does not exceed the aggregate exercise price; or (v) a combination of (i), (ii), (iii) and
(iv) above. Payment instruments will be received subject to collection.

 
The transfer to the Optionee on the records of the Company or of the transfer agent of the Option Shares will be contingent upon (i) the Company’s

receipt from the Optionee of the full purchase price for the Option Shares, as set forth above, (ii) the fulfillment of any other requirements contained herein or
in the Plan or in any other agreement or provision of laws, and (iii) the receipt by the Company of any agreement, statement or other evidence that the
Company may require to satisfy itself that the issuance of Stock to be purchased pursuant to the exercise of Stock Options under the Plan and any subsequent
resale of the shares of Stock will be in compliance with applicable laws and regulations. In the event the Optionee chooses to pay the purchase price by
previously-owned shares of Stock through the attestation method, the number of shares of Stock transferred to the Optionee upon the exercise of the Stock
Option shall be net of the Shares attested to.

 
(b)               The shares of Stock purchased upon exercise of this Stock Option shall be transferred to the Optionee on the records of the

Company or of the transfer agent upon compliance to the satisfaction of the Administrator with all requirements under applicable laws or regulations in
connection with such transfer and with the requirements hereof and of the Plan. The determination of the Administrator as to such compliance shall be final
and binding on the Optionee. The Optionee shall not be deemed to be the holder of, or to have any of the rights of a holder with respect to, any shares of
Stock subject to this Stock Option unless and until this Stock Option shall have been exercised pursuant to the terms hereof, the Company or the transfer
agent shall have transferred the shares to the Optionee, and the Optionee’s name shall have been entered as the stockholder of record on the books of the
Company. Thereupon, the Optionee shall have full voting, dividend and other ownership rights with respect to such shares of Stock.
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(c)               The minimum number of shares with respect to which this Stock Option may be exercised at any one time shall be 100 shares,

unless the number of shares with respect to which this Stock Option is being exercised is the total number of shares subject to exercise under this Stock
Option at the time.

 
(d)               Notwithstanding any other provision hereof or of the Plan, no portion of this Stock Option shall be exercisable after the

Expiration Date hereof.
 

3.             Termination of Service Relationship. If the Optionee’s Service Relationship is terminated, the period within which to exercise the Stock
Option may be subject to earlier termination as set forth below.

 
(a)               Termination Due to Death. If the Optionee’s Service Relationship terminates by reason of the Optionee’s death, any portion of

this Stock Option outstanding on such date, to the extent exercisable on the date of death, may thereafter be exercised by the Optionee’s legal representative
or legatee for a period of 12 months from the date of death or until the Expiration Date, if earlier. Any portion of this Stock Option that is not exercisable on
the date of death shall terminate immediately and be of no further force or effect.

 
(b)               Other Termination. If the Optionee’s Service Relationship terminates for any reason other than the Optionee’s death, any

portion of this Stock Option outstanding on such date may be exercised, to the extent exercisable on the date the Optionee ceased to be a Director, for a
period of six months from the date the Optionee’s Service Relationship terminates or until the Expiration Date, if earlier. Any portion of this Stock Option
that is not exercisable on the date the Optionee ceases to be a Director shall terminate immediately and be of no further force or effect.

 
4.            Incorporation of Plan. Notwithstanding anything herein to the contrary, this Stock Option shall be subject to and governed by all the terms

and conditions of the Plan, including the powers of the Administrator set forth in Section 2(b) of the Plan. Capitalized terms in this Agreement shall have the
meaning specified in the Plan, unless a different meaning is specified herein.

 
5.             Transferability. This Agreement is personal to the Optionee, is non-assignable and is not transferable in any manner, by operation of law

or otherwise, other than by will or the laws of descent and distribution. This Stock Option is exercisable, during the Optionee’s lifetime, only by the
Optionee, and thereafter, only by the Optionee’s legal representative or legatee.

 
6.            No Obligation to Continue in Service Relationship. Neither the Plan nor this Stock Option confers upon the Optionee any rights with

respect to continuance in a Service Relationship.
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7.            Integration. This Agreement constitutes the entire agreement between the parties with respect to this Stock Option and supersedes all prior

agreements and discussions between the parties concerning such subject matter.
 
8.            Data Privacy Consent. In order to administer the Plan and this Agreement and to implement or structure future equity grants, the Company,

its subsidiaries and affiliates and certain agents thereof (together, the “Relevant Companies”) may process any and all personal or professional data, including
but not limited to Social Security or other identification number, home address and telephone number, date of birth and other information that is necessary or
desirable for the administration of the Plan and/or this Agreement (the “Relevant Information”). By entering into this Agreement, the Optionee (i) authorizes
the Company to collect, process, register and transfer to the Relevant Companies all Relevant Information; (ii) waives any privacy rights the Optionee may
have with respect to the Relevant Information; (iii) authorizes the Relevant Companies to store and transmit such information in electronic form; and (iv)
authorizes the transfer of the Relevant Information to any jurisdiction in which the Relevant Companies consider appropriate. The Optionee shall have access
to, and the right to change, the Relevant Information. Relevant Information will only be used in accordance with applicable law.
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9.            Notices. Notices hereunder shall be mailed or delivered to the Company at its principal place of business and shall be mailed or delivered

to the Optionee at the address on file with the Company or, in either case, at such other address as one party may subsequently furnish to the other party in
writing.

 
 AEROVATE THERAPEUTICS, INC.
  
 By:  
  Title:

 
The foregoing Agreement is hereby accepted and the terms and conditions thereof hereby agreed to by the undersigned. Electronic acceptance of this
Agreement pursuant to the Company’s instructions to the Optionee (including through an online acceptance process) is acceptable.
 
Dated:    
  Optionee’s Signature
   
  Optionee’s name and address:
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RESTRICTED STOCK UNIT AWARD AGREEMENT
FOR COMPANY EMPLOYEES

UNDER THE AEROVATE THERAPEUTICS, INC.
2021 STOCK OPTION AND INCENTIVE PLAN

 
Name of Grantee:   
   
No. of Restricted Stock Units:                                                                           
   
Grant Date:                                                                           

 
Pursuant to the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan as amended through the date hereof (the “Plan”), Aerovate

Therapeutics, Inc. (the “Company”) hereby grants an award of the number of Restricted Stock Units listed above (an “Award”) to the Grantee named above.
Each Restricted Stock Unit shall relate to one share of Common Stock, par value $0.0001 per share (the “Stock”) of the Company.

 
1.                  Restrictions on Transfer of Award. This Award may not be sold, transferred, pledged, assigned or otherwise encumbered or disposed of

by the Grantee, and any shares of Stock issuable with respect to the Award may not be sold, transferred, pledged, assigned or otherwise encumbered or
disposed of until (i) the Restricted Stock Units have vested as provided in Paragraph 2 of this Agreement and (ii) shares of Stock have been issued to the
Grantee in accordance with the terms of the Plan and this Agreement.

 
2.                  Vesting of Restricted Stock Units. The restrictions and conditions of Paragraph 1 of this Agreement shall lapse on the Vesting Date or

Dates specified in the following schedule so long as the Grantee remains in a Service Relationship on such Dates. If a series of Vesting Dates is specified,
then the restrictions and conditions in Paragraph 1 shall lapse only with respect to the number of Restricted Stock Units specified as vested on such date.

 
Incremental Number of

Restricted Stock Units Vested Vesting Date

_____________ (___%) _______________
_____________ (___%) _______________
_____________ (___%) _______________
_____________ (___%) _______________

The Administrator may at any time accelerate the vesting schedule specified in this Paragraph 2.
 
3.                  Termination of Service Relationship. If the Grantee’s Service Relationship terminates for any reason (including death or disability)

prior to the satisfaction of the vesting conditions set forth in Paragraph 2 above, any Restricted Stock Units that have not vested as of such date shall
automatically and without notice terminate and be forfeited, and neither the Grantee nor any of his or her successors, heirs, assigns, or personal
representatives will thereafter have any further rights or interests in such unvested Restricted Stock Units.
 

 



 

 
4.                  Issuance of Shares of Stock. As soon as practicable following each Vesting Date (but in no event later than two and one-half months

after the end of the year in which the Vesting Date occurs), the Company shall issue to the Grantee the number of shares of Stock equal to the aggregate
number of Restricted Stock Units that have vested pursuant to Paragraph 2 of this Agreement on such date and the Grantee shall thereafter have all the rights
of a stockholder of the Company with respect to such shares.

 
5.                  Incorporation of Plan. Notwithstanding anything herein to the contrary, this Agreement shall be subject to and governed by all the

terms and conditions of the Plan, including the powers of the Administrator set forth in Section 2(b) of the Plan. Capitalized terms in this Agreement shall
have the meaning specified in the Plan, unless a different meaning is specified herein.

 
6.                  Tax Withholding. The Grantee shall, not later than the date as of which the receipt of this Award becomes a taxable event for Federal

income tax purposes, pay to the Company or make arrangements satisfactory to the Administrator for payment of any Federal, state, and local taxes required
by law to be withheld on account of such taxable event. The Company shall have the authority to cause the required tax withholding obligation to be
satisfied, in whole or in part, by withholding from shares of Stock to be issued to the Grantee a number of shares of Stock with an aggregate Fair Market
Value that would satisfy the withholding amount due.

 
7.                  Section 409A of the Code. This Agreement shall be interpreted in such a manner that all provisions relating to the settlement of the

Award are exempt from the requirements of Section 409A of the Code as “short-term deferrals” as described in Section 409A of the Code.
 
8.                  No Obligation to Continue Service Relationship. Neither the Company nor any Subsidiary is obligated by or as a result of the Plan or

this Agreement to continue the Grantee in a Service Relationship and neither the Plan nor this Agreement shall interfere in any way with the right of the
Company or any Subsidiary to terminate the Service Relationship of the Grantee at any time.

 
9.                  Integration. This Agreement constitutes the entire agreement between the parties with respect to this Award and supersedes all prior

agreements and discussions between the parties concerning such subject matter.
 
10.              Data Privacy Consent. In order to administer the Plan and this Agreement and to implement or structure future equity grants, the

Company, its subsidiaries and affiliates and certain agents thereof (together, the “Relevant Companies”) may process any and all personal or professional
data, including but not limited to Social Security or other identification number, home address and telephone number, date of birth and other information that
is necessary or desirable for the administration of the Plan and/or this Agreement (the “Relevant Information”). By entering into this Agreement, the Grantee
(i) authorizes the Company to collect, process, register and transfer to the Relevant Companies all Relevant Information; (ii) waives any privacy rights the
Grantee may have with respect to the Relevant Information; (iii) authorizes the Relevant Companies to store and transmit such information in electronic
form; and (iv) authorizes the transfer of the Relevant Information to any jurisdiction in which the Relevant Companies consider appropriate. The Grantee
shall have access to, and the right to change, the Relevant Information. Relevant Information will only be used in accordance with applicable law.
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11.              Notices. Notices hereunder shall be mailed or delivered to the Company at its principal place of business and shall be mailed or

delivered to the Grantee at the address on file with the Company or, in either case, at such other address as one party may subsequently furnish to the other
party in writing. 

 
 AEROVATE THERAPEUTICS, INC.
   
 By:  
  Title:

 
The foregoing Agreement is hereby accepted and the terms and conditions thereof hereby agreed to by the undersigned. Electronic acceptance of this
Agreement pursuant to the Company’s instructions to the Grantee (including through an online acceptance process) is acceptable.
 
Dated:   
   Grantee’s Signature
    
   Grantee’s name and address:
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RESTRICTED STOCK UNIT AWARD AGREEMENT
FOR NON-EMPLOYEE DIRECTORS

UNDER THE AEROVATE THERAPEUTICS, INC.
2021 STOCK OPTION AND INCENTIVE PLAN

 
Name of Grantee:   
    
No. of Restricted Stock Units:    
    
Grant Date:    
 

Pursuant to the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan as amended through the date hereof (the “Plan”), Aerovate
Therapeutics, Inc. (the “Company”) hereby grants an award of the number of Restricted Stock Units listed above (an “Award”) to the Grantee named above.
Each Restricted Stock Unit shall relate to one share of Common Stock, par value $0.0001 per share (the “Stock”) of the Company.

 
1.                  Restrictions on Transfer of Award. This Award may not be sold, transferred, pledged, assigned or otherwise encumbered or disposed of

by the Grantee, and any shares of Stock issuable with respect to the Award may not be sold, transferred, pledged, assigned or otherwise encumbered or
disposed of until (i) the Restricted Stock Units have vested as provided in Paragraph 2 of this Agreement and (ii) shares of Stock have been issued to the
Grantee in accordance with the terms of the Plan and this Agreement.

 
2.                  Vesting of Restricted Stock Units. The restrictions and conditions of Paragraph 1 of this Agreement shall lapse on the Vesting Date or

Dates specified in the following schedule so long as the Grantee remains in a Service Relationship. If a series of Vesting Dates is specified, then the
restrictions and conditions in Paragraph 1 shall lapse only with respect to the number of Restricted Stock Units specified as vested on such date.

 
Incremental Number of

Restricted Stock Units Vested Vesting Date

_____________ (___%) _______________
_____________ (___%) _______________
_____________ (___%) _______________
_____________ (___%) _______________

 
The Administrator may at any time accelerate the vesting schedule specified in this Paragraph 2.
 
3.                  Termination of Service Relationship. If the Grantee’s Service Relationship terminates for any reason (including death or disability)

prior to the satisfaction of the vesting conditions set forth in Paragraph 2 above, any Restricted Stock Units that have not vested as of such date shall
automatically and without notice terminate and be forfeited, and neither the Grantee nor any of his or her successors, heirs, assigns, or personal
representatives will thereafter have any further rights or interests in such unvested Restricted Stock Units.
 

 



 

 
4.                  Issuance of Shares of Stock. As soon as practicable following each Vesting Date (but in no event later than two and one-half months

after the end of the year in which the Vesting Date occurs), the Company shall issue to the Grantee the number of shares of Stock equal to the aggregate
number of Restricted Stock Units that have vested pursuant to Paragraph 2 of this Agreement on such date and the Grantee shall thereafter have all the rights
of a stockholder of the Company with respect to such shares.

 
5.                  Incorporation of Plan. Notwithstanding anything herein to the contrary, this Agreement shall be subject to and governed by all the

terms and conditions of the Plan, including the powers of the Administrator set forth in Section 2(b) of the Plan. Capitalized terms in this Agreement shall
have the meaning specified in the Plan, unless a different meaning is specified herein.

 
6.                  Section 409A of the Code. This Agreement shall be interpreted in such a manner that all provisions relating to the settlement of the

Award are exempt from the requirements of Section 409A of the Code as “short-term deferrals” as described in Section 409A of the Code.
 
7.                  No Obligation to Continue in Service Relationship. Neither the Plan nor this Award confers upon the Grantee any rights with respect to

continuance in a Service Relationship.
 
8.                  Integration. This Agreement constitutes the entire agreement between the parties with respect to this Award and supersedes all prior

agreements and discussions between the parties concerning such subject matter.
 
9.                  Data Privacy Consent. In order to administer the Plan and this Agreement and to implement or structure future equity grants, the

Company, its subsidiaries and affiliates and certain agents thereof (together, the “Relevant Companies”) may process any and all personal or professional
data, including but not limited to Social Security or other identification number, home address and telephone number, date of birth and other information that
is necessary or desirable for the administration of the Plan and/or this Agreement (the “Relevant Information”). By entering into this Agreement, the Grantee
(i) authorizes the Company to collect, process, register and transfer to the Relevant Companies all Relevant Information; (ii) waives any privacy rights the
Grantee may have with respect to the Relevant Information; (iii) authorizes the Relevant Companies to store and transmit such information in electronic
form; and (iv) authorizes the transfer of the Relevant Information to any jurisdiction in which the Relevant Companies consider appropriate. The Grantee
shall have access to, and the right to change, the Relevant Information. Relevant Information will only be used in accordance with applicable law.
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10.              Notices. Notices hereunder shall be mailed or delivered to the Company at its principal place of business and shall be mailed or

delivered to the Grantee at the address on file with the Company or, in either case, at such other address as one party may subsequently furnish to the other
party in writing.

 
 AEROVATE THERAPEUTICS, INC.
  
  
 By:  
  Title:
 
The foregoing Agreement is hereby accepted and the terms and conditions thereof hereby agreed to by the undersigned. Electronic acceptance of this
Agreement pursuant to the Company’s instructions to the Grantee (including through an online acceptance process) is acceptable.
 
Dated:    
   Grantee’s Signature
    
    
   Grantee’s name and address:
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RESTRICTED STOCK AWARD AGREEMENT

UNDER THE AEROVATE THERAPEUTICS, INC.
2021 STOCK OPTION AND INCENTIVE PLAN

 
Name of Grantee:   
 
No. of Shares:   
   
Grant Date:   

 
Pursuant to the Aerovate Therapeutics, Inc. 2021 Stock Option and Incentive Plan (the “Plan”) as amended through the date hereof, Aerovate

Therapeutics, Inc. (the “Company”) hereby grants a Restricted Stock Award (an “Award”) to the Grantee named above. Upon acceptance of this Award, the
Grantee shall receive the number of shares of Common Stock, par value $0.0001 per share (the “Stock”) of the Company specified above, subject to the
restrictions and conditions set forth herein and in the Plan. The Company acknowledges the receipt from the Grantee of consideration with respect to the par
value of the Stock in the form of cash, past or future services rendered to the Company by the Grantee or such other form of consideration as is acceptable to
the Administrator.

 
1.                  Award. The shares of Restricted Stock awarded hereunder shall be issued and held by the Company’s transfer agent in book entry form,

and the Grantee’s name shall be entered as the stockholder of record on the books of the Company. Thereupon, the Grantee shall have all the rights of a
stockholder with respect to such shares, including voting and dividend rights, subject, however, to the restrictions and conditions specified in Paragraph 2
below. The Grantee shall (i) sign and deliver to the Company a copy of this Award Agreement and (ii) deliver to the Company a stock power endorsed in
blank.

 
2.                  Restrictions and Conditions.
 

(a)               Any book entries for the shares of Restricted Stock granted herein shall bear an appropriate legend, as determined by the
Administrator in its sole discretion, to the effect that such shares are subject to restrictions as set forth herein and in the Plan.

 
(b)               Shares of Restricted Stock granted herein may not be sold, assigned, transferred, pledged or otherwise encumbered or disposed

of by the Grantee prior to vesting.
 
(c)               If the Grantee’s Service Relationship is voluntarily or involuntarily terminated for any reason (including death) prior to vesting

of shares of Restricted Stock granted herein, all shares of Restricted Stock shall immediately and automatically be forfeited and returned to the Company.
 

 



 

 
3.                  Vesting of Restricted Stock. The restrictions and conditions in Paragraph 2 of this Agreement shall lapse on the Vesting Date or Dates

specified in the following schedule so long as the Grantee remains in a Service Relationship on such Dates. If a series of Vesting Dates is specified, then the
restrictions and conditions in Paragraph 2 shall lapse only with respect to the number of shares of Restricted Stock specified as vested on such date.
 

Incremental Number 
of Shares Vested Vesting Date
  

                            (        %)                              
                            (        %)                              
                            (        %)                              
                            (        %)                              
                            (        %)                              

 
Subsequent to such Vesting Date or Dates, the shares of Stock on which all restrictions and conditions have lapsed shall no longer be deemed

Restricted Stock. The Administrator may at any time accelerate the vesting schedule specified in this Paragraph 3.
 
4.                  Dividends. Dividends on shares of Restricted Stock shall be paid currently to the Grantee.
 
5.                  Incorporation of Plan. Notwithstanding anything herein to the contrary, this Award shall be subject to and governed by all the terms and

conditions of the Plan, including the powers of the Administrator set forth in Section 2(b) of the Plan. Capitalized terms in this Agreement shall have the
meaning specified in the Plan, unless a different meaning is specified herein.

 
6.                  Transferability. This Agreement is personal to the Grantee, is non-assignable and is not transferable in any manner, by operation of law

or otherwise, other than by will or the laws of descent and distribution.
 
7.                  Tax Withholding. The Grantee shall, not later than the date as of which the receipt of this Award becomes a taxable event for Federal

income tax purposes, pay to the Company or make arrangements satisfactory to the Administrator for payment of any Federal, state, and local taxes required
by law to be withheld on account of such taxable event. Except in the case where an election is made pursuant to Paragraph 8 below, the Company shall have
the authority to cause the required tax withholding obligation to be satisfied, in whole or in part, by withholding from shares of Stock to be issued or released
by the transfer agent a number of shares of Stock with an aggregate Fair Market Value that would satisfy the withholding amount due.

 
8.                  Election Under Section 83(b). The Grantee and the Company hereby agree that the Grantee may, within 30 days following the Grant

Date of this Award, file with the Internal Revenue Service and the Company an election under Section 83(b) of the Internal Revenue Code. In the event the
Grantee makes such an election, he or she agrees to provide a copy of the election to the Company. The Grantee acknowledges that he or she is responsible
for obtaining the advice of his or her tax advisors with regard to the Section 83(b) election and that he or she is relying solely on such advisors and not on any
statements or representations of the Company or any of its agents with regard to such election.
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9.                  No Obligation to Continue Service Relationship. Neither the Company nor any Subsidiary is obligated by or as a result of the Plan or

this Agreement to continue the Grantee in a Service Relationship and neither the Plan nor this Agreement shall interfere in any way with the right of the
Company or any Subsidiary to terminate the Service Relationship of the Grantee at any time.

 
10.              Integration. This Agreement constitutes the entire agreement between the parties with respect to this Award and supersedes all prior

agreements and discussions between the parties concerning such subject matter.
 
11.              Data Privacy Consent. In order to administer the Plan and this Agreement and to implement or structure future equity grants, the

Company, its subsidiaries and affiliates and certain agents thereof (together, the “Relevant Companies”) may process any and all personal or professional
data, including but not limited to Social Security or other identification number, home address and telephone number, date of birth and other information that
is necessary or desirable for the administration of the Plan and/or this Agreement (the “Relevant Information”). By entering into this Agreement, the Grantee
(i) authorizes the Company to collect, process, register and transfer to the Relevant Companies all Relevant Information; (ii) waives any privacy rights the
Grantee may have with respect to the Relevant Information; (iii) authorizes the Relevant Companies to store and transmit such information in electronic
form; and (iv) authorizes the transfer of the Relevant Information to any jurisdiction in which the Relevant Companies consider appropriate. The Grantee
shall have access to, and the right to change, the Relevant Information. Relevant Information will only be used in accordance with applicable law.
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12.              Notices. Notices hereunder shall be mailed or delivered to the Company at its principal place of business and shall be mailed or

delivered to the Grantee at the address on file with the Company or, in either case, at such other address as one party may subsequently furnish to the other
party in writing.

 
 AEROVATE THERAPEUTICS, INC.
 
  
 By:   
  Title:
 
The foregoing Agreement is hereby accepted and the terms and conditions thereof hereby agreed to by the undersigned. Electronic acceptance of this
Agreement pursuant to the Company’s instructions to the Grantee (including through an online acceptance process) is acceptable.
 
Dated:   
   Grantee’s Signature

 
 Grantee’s name and address:
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Exhibit 10.3

 
AEROVATE THERAPEUTICS, INC.

 
2021 EMPLOYEE STOCK PURCHASE PLAN

 
The purpose of the Aerovate Therapeutics, Inc. 2021 Employee Stock Purchase Plan (the “Plan”) is to provide eligible employees of Aerovate

Therapeutics, Inc. (the “Company”) and each Designated Subsidiary (as defined in Section 11) with opportunities to purchase shares of the Company’s
common stock, par value $0.0001 per share (the “Common Stock”). An aggregate of 230,000 shares of Common Stock have been approved and reserved for
this purpose, plus on January 1, 2022, and each January 1 thereafter through January 1, 2031, the number of shares of Common Stock reserved and available
for issuance under the Plan shall be cumulatively increased by the least of (i) 460,000 shares of Common Stock, (ii) one percent (1%) of the number of shares
of Common Stock issued and outstanding on the immediately preceding December 31st, or (iii) such number of shares of Common Stock as determined by
the Board of Directors (the “Board”).

 
The Plan includes two components: a Code Section 423 Component (the “423 Component”) and a non-Code Section 423 Component (the “Non-423

Component”). It is intended for the 423 Component to constitute an “employee stock purchase plan” within the meaning of Section 423(b) of the Internal
Revenue Code of 1986, as amended (the “Code”), and the 423 Component shall be interpreted in accordance with that intent. Under the Non-423
Component, which does not qualify as an “employee stock purchase plan” within the meaning of Section 423(b) of the Code, options will be granted
pursuant to rules, procedures or sub-plans adopted by the Administrator designed to achieve tax, securities laws or other objectives for eligible employees.
Except as otherwise provided herein, the Non-423 Component will operate and be administered in the same manner as the 423 Component.

 

 



 

 
1.                  Administration. The Plan will be administered by the person or persons (the “Administrator”) appointed by the Company’s Board for

such purpose. The Administrator has authority at any time to: (i) adopt, alter and repeal such rules, guidelines and practices for the administration of the Plan
and for its own acts and proceedings as it shall deem advisable; (ii) interpret the terms and provisions of the Plan; (iii) make all determinations it deems
advisable for the administration of the Plan; (iv) decide all disputes arising in connection with the Plan; and (v) otherwise supervise the administration of the
Plan. All interpretations and decisions of the Administrator shall be binding on all persons, including the Company and the Participants. No member of the
Board or individual exercising administrative authority with respect to the Plan shall be liable for any action or determination made in good faith with respect
to the Plan or any option granted hereunder.

 
2.                  Offerings. The Company may make one or more offerings to eligible employees to purchase Common Stock under the Plan

(“Offerings”). Unless otherwise determined by the Administrator, the initial Offering will begin and end on dates to be determined by the Administrator.
Thereafter, unless otherwise determined by the Administrator, an Offering will begin on the first business day occurring on or after each May 1 and
November 1 and will end on the last business day occurring on or before the following October 31 and April 30, respectively. The Administrator may, in its
discretion, designate a different period for any Offering, provided that no Offering shall exceed 27 months in duration or overlap any other Offering.
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3.                  Eligibility. All individuals classified as employees on the payroll records of the Company and each Designated Subsidiary are eligible

to participate in any one or more of the Offerings under the Plan, provided that as of the first day of the applicable Offering (the “Offering Date”) they are
customarily employed by the Company or a Designated Subsidiary for more than 20 hours a week. Notwithstanding any other provision herein, individuals
who are not contemporaneously classified as employees of the Company or a Designated Subsidiary for purposes of the Company’s or applicable Designated
Subsidiary’s payroll system are not considered to be eligible employees of the Company or any Designated Subsidiary and shall not be eligible to participate
in the Plan. In the event any such individuals are reclassified as employees of the Company or a Designated Subsidiary for any purpose, including, without
limitation, common law or statutory employees, by any action of any third party, including, without limitation, any government agency, or as a result of any
private lawsuit, action or administrative proceeding, such individuals shall, notwithstanding such reclassification, remain ineligible for participation.
Notwithstanding the foregoing, the exclusive means for individuals who are not contemporaneously classified as employees of the Company or a Designated
Subsidiary on the Company’s or Designated Subsidiary’s payroll system to become eligible to participate in this Plan is through an amendment to this Plan,
duly executed by the Company, which specifically renders such individuals eligible to participate herein.

 
4.                  Participation.

 
(a)               Participants. An eligible employee who is not a Participant in any prior Offering may participate in a subsequent Offering by

submitting an enrollment form to his or her appropriate payroll location at least 15 business days before the Offering Date (or by such other deadline as shall
be established by the Administrator for the Offering). A Participant in a current Offering who wishes to participate in the next Offering need not take any
action to be a Participant in the next Offering.

 
(b)               Enrollment. The enrollment form will (a) state a whole percentage or amount to be deducted from an eligible employee’s

Compensation (as defined in Section 11) per pay period, (b) authorize the purchase of Common Stock in each Offering in accordance with the terms of the
Plan and (c) specify the exact name or names in which shares of Common Stock purchased for such individual are to be issued pursuant to Section 10. An
employee who does not enroll in accordance with these procedures will be deemed to have waived the right to participate. Unless a Participant files a new
enrollment form or withdraws from the Plan, such Participant’s deductions and purchases will continue at the same percentage or amount of Compensation
for future Offerings, provided he or she remains eligible.

 
(c)               Notwithstanding the foregoing, participation in the Plan will neither be permitted nor be denied contrary to the requirements of

the Code.
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5.                  Employee Contributions. Each eligible employee may authorize payroll deductions at a minimum of one percent (1%) up to a

maximum of fifteen percent (15%) of such employee’s Compensation for each pay period. The Company will maintain book accounts showing the amount of
payroll deductions made by each Participant for each Offering. No interest will accrue or be paid on payroll deductions.

 
6.                  Deduction Changes. Except as may be determined by the Administrator in advance of an Offering, a Participant may not increase or

decrease his or her payroll deduction during any Offering, but may increase or decrease his or her payroll deduction with respect to the next Offering (subject
to the limitations of Section 5) by filing a new enrollment form at least fifteen (15) business days before the next Offering Date (or by such other deadline as
shall be established by the Administrator for the Offering). The Administrator may, in advance of any Offering, establish rules permitting a Participant to
increase, decrease or terminate his or her payroll deduction during an Offering.
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7.                  Withdrawal. A Participant may withdraw from participation in the Plan by delivering a written notice of withdrawal to his or her

appropriate payroll location at least 14 calendar days prior to the Exercise Date (as defined below) (or such other deadline established by the Administrator).
The Participant’s withdrawal will be effective as of the next business day. Following a Participant’s withdrawal, the Company will promptly refund such
individual’s entire account balance under the Plan to him or her (after payment for any Common Stock purchased before the effective date of withdrawal).
Partial withdrawals are not permitted. Such an employee may not begin participation again during the remainder of the Offering, but may enroll in a
subsequent Offering in accordance with Section 4.

 
8.                  Grant of Options. On each Offering Date, the Company will grant to each eligible employee who is then a Participant in the Plan an

option (“Option”) to purchase on the last day of such Offering (the “Exercise Date”), at the Option Price hereinafter provided for, the lowest of (a) a number
of shares of Common Stock determined by dividing such Participant’s accumulated payroll deductions on such Exercise Date by the Option Price (as defined
herein), (b) the number of shares determined by dividing $25,000 by the Fair Market Value of the Common Stock on the Offering Date for such Offering; or
(c) such other lesser maximum number of shares as shall have been established by the Administrator in advance of the Offering; provided, however, that such
Option shall be subject to the limitations set forth below. Each Participant’s Option shall be exercisable only to the extent of such Participant’s accumulated
payroll deductions on the Exercise Date. The purchase price for each share purchased under each Option (the “Option Price”) will be eighty-five percent
(85%) of the Fair Market Value of the Common Stock on the Offering Date or the Exercise Date, whichever is less.
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Notwithstanding the foregoing, no Participant may be granted an option hereunder if such Participant, immediately after the option was granted,

would be treated as owning stock possessing five percent (5%) or more of the total combined voting power or value of all classes of stock of the Company or
any Parent or Subsidiary (as defined in Section 11). For purposes of the preceding sentence, the attribution rules of Section 424(d) of the Code shall apply in
determining the stock ownership of a Participant, and all stock which the Participant has a contractual right to purchase shall be treated as stock owned by the
Participant. In addition, no Participant may be granted an Option which permits such Participant rights to purchase stock under the Plan, and any other
employee stock purchase plan of the Company and its Parents and Subsidiaries, to accrue at a rate which exceeds $25,000 of the fair market value of such
stock (determined on the option grant date or dates) for each calendar year in which the Option is outstanding at any time. The purpose of the limitation in the
preceding sentence is to comply with Section 423(b)(8) of the Code and shall be applied taking Options into account in the order in which they were granted.

 
9.                  Exercise of Option and Purchase of Shares. Each employee who continues to be a Participant in the Plan on the Exercise Date shall be

deemed to have exercised his or her Option on such date and shall acquire from the Company such number of whole shares of Common Stock reserved for
the purpose of the Plan as his or her accumulated payroll deductions on such date will purchase at the Option Price, subject to any other limitations contained
in the Plan. Any amount remaining in a Participant’s account at the end of an Offering solely by reason of the inability to purchase a fractional share will be
carried forward to the next Offering; any other balance remaining in a Participant’s account at the end of an Offering will be refunded to the Participant
promptly.
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10.              Issuance of Certificates. Certificates or book-entries at the Company’s transfer agent representing shares of Common Stock purchased

under the Plan may be issued only in the name of the employee, in the name of the employee and another person of legal age as joint tenants with rights of
survivorship, or in the name of a broker authorized by the employee to be his, her or their nominee for such purpose.

 
11.              Definitions.
 
The term “Compensation” means the regular or basic rate of compensation.
 
The term “Designated Subsidiary” means any present or future Subsidiary (as defined below) that has been designated by the Board to participate in

the Plan. The Board may so designate any Subsidiary, or revoke any such designation, at any time and from time to time, either before or after the Plan is
approved by the stockholders. The current list of Designated Subsidiaries is attached hereto as Appendix A.

 
The term “Fair Market Value of the Common Stock” on any given date means the fair market value of the Common Stock determined in good faith

by the Administrator; provided, however, that if the Common Stock is admitted to quotation on the National Association of Securities Dealers Automated
Quotation System (“NASDAQ”), the NASDAQ Global Market, The New York Stock Exchange or another national securities exchange, the determination
shall be made by reference to the closing price on such date. If there is no closing price for such date, the determination shall be made by reference to the last
date preceding such date for which there is a closing price.

 
The term “Parent” means a “parent corporation” with respect to the Company, as defined in Section 424(e) of the Code.
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The term “Participant” means an individual who is eligible as determined in Section 3 and who has complied with the provisions of Section 4.
 
The term “Subsidiary” means a “subsidiary corporation” with respect to the Company, as defined in Section 424(f) of the Code.
 
12.              Rights on Termination of Employment. If a Participant’s employment terminates for any reason before the Exercise Date for any

Offering, no payroll deduction will be taken from any pay due and owing to the Participant and the balance in the Participant’s account will be paid to such
Participant or, in the case of such Participant’s death, to his or her designated beneficiary as if such Participant had withdrawn from the Plan under Section 7.
An employee will be deemed to have terminated employment, for this purpose, if the corporation that employs him or her, having been a Designated
Subsidiary, ceases to be a Subsidiary, or if the employee is transferred to any corporation other than the Company or a Designated Subsidiary; provided,
however, that if a Participant transfers from an Offering under the 423 Component to an Offering under the Non-423 Component, the exercise of the
Participant’s Option will be qualified under the 423 Component only to the extent that such exercise complies with Section 423 of the Code. If a Participant
transfers from an Offering under the Non-423 Component to an Offering under the 423 Component, the exercise of the Participant’s Option will remain non-
qualified under the Non-423 Component. An employee will not be deemed to have terminated employment for this purpose if the employee is on an
approved leave of absence for military service or sickness or for any other purpose approved by the Company, if the employee’s right to reemployment is
guaranteed either by a statute or by contract or under the policy pursuant to which the leave of absence was granted or if the Administrator otherwise
provides in writing.

 

8 



 

 
13.              Special Rules and Sub-Plans. Notwithstanding anything herein to the contrary, the Administrator may adopt special rules applicable to

the employees of a particular Designated Subsidiary whenever the Administrator determines that such rules are necessary or appropriate for the
implementation of the Plan in a jurisdiction where such Designated Subsidiary has employees; provided that if such special rules or sub-plans are
inconsistent with the requirements of Section 423(b) of the Code, the employees subject to such special rules or sub-plans will participate in the Non-423
Component. Any special rules or sub-plans established pursuant to this Section 13 shall, to the extent possible, result in the employees subject to such rules
having substantially the same rights as other Participants in the Plan.

 
14.              Optionees Not Stockholders. Neither the granting of an Option to a Participant nor the deductions from his or her pay shall constitute

such Participant a holder of the shares of Common Stock covered by an Option under the Plan until such shares have been purchased by and issued to the
Participant.

 
15.              Rights Not Transferable. Rights under the Plan are not transferable by a Participant other than by will or the laws of descent and

distribution, and are exercisable during the Participant’s lifetime only by the Participant.
 
16.              Application of Funds. All funds received or held by the Company under the Plan may be combined with other corporate funds and may

be used for any corporate purpose.
 
17.              Adjustment in Case of Changes Affecting Common Stock. In the event of a subdivision of outstanding shares of Common Stock, the

payment of a dividend in Common Stock or any other change affecting the Common Stock, the number of shares approved for the Plan and any other share
limitations in the Plan shall be equitably or proportionately adjusted to give proper effect to such event.
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18.              Amendment of the Plan. The Board may at any time and from time to time amend the Plan in any respect, except that without the

approval within twelve (12) months of such Board action by the stockholders, no amendment shall be made increasing the number of shares approved for the
Plan or making any other change that would require stockholder approval in order for the 423 Component of the Plan, as amended, to qualify as an
“employee stock purchase plan” under Section 423(b) of the Code.

 
19.              Insufficient Shares. If the total number of shares of Common Stock that would otherwise be purchased on any Exercise Date plus the

number of shares purchased under previous Offerings under the Plan exceeds the maximum number of shares issuable under the Plan, the shares then
available shall be apportioned among Participants in proportion to the amount of payroll deductions accumulated on behalf of each Participant that would
otherwise be used to purchase Common Stock on such Exercise Date.

 
20.              Termination of the Plan. The Plan may be terminated at any time by the Board. Upon termination of the Plan, all amounts in the

accounts of Participants shall be promptly refunded.
 
21.              Governmental Regulations. The Company’s obligation to sell and deliver Common Stock under the Plan is subject to obtaining all

governmental approvals required in connection with the authorization, issuance, or sale of such stock.
 
22.              Governing Law. This Plan and all Options and actions taken thereunder shall be governed by, and construed in accordance with the

General Corporation Law of the State of Delaware as to matters within the scope thereof, and as to all other matters shall be governed by and construed in
accordance with the internal laws of the State of Delaware, applied without regard to conflict of law principles.
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23.              Issuance of Shares. Shares may be issued upon exercise of an Option from authorized but unissued Common Stock, from shares held in

the treasury of the Company, or from any other proper source.
 
24.              Tax Withholding. Participation in the Plan is subject to any minimum required tax withholding on income of the Participant in

connection with the Plan. Each Participant agrees, by entering the Plan, that the Company and its Subsidiaries shall have the right to deduct any such taxes
from any payment of any kind otherwise due to the Participant, including shares issuable under the Plan.

 
25.              Notification Upon Sale of Shares Under the 423 Component. Each Participant agrees, by entering the 423 Component of the Plan, to

give the Company prompt notice of any disposition of shares purchased under the Plan where such disposition occurs within two (2) years after the date of
grant of the Option pursuant to which such shares were purchased or within one (1) year after the date such shares were purchased.

 
26.              Effective Date. This Plan shall become effective upon the date immediately preceding the date upon which the registration statement on

Form S-1 that is filed by the Company with respect to its initial public offering is declared effective by the Securities and Exchange Commission following
stockholder approval in accordance with applicable state law, the Company’s bylaws and articles of incorporation, each as amended, and applicable stock
exchange rules.
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APPENDIX A

Designated Subsidiaries
 

None
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Exhibit 10.4

 
AEROVATE THERAPEUTICS, INC.

 
NON-EMPLOYEE DIRECTOR COMPENSATION POLICY

 
The purpose of this Non-Employee Director Compensation Policy (the “Policy”) of Aerovate Therapeutics, Inc. (the “Company”) is to provide a total
compensation package that enables the Company to attract and retain, on a long-term basis, high-caliber directors who are not employees or officers of the
Company or its subsidiaries (“Outside Directors”). This Policy will become effective as of the effective time of the registration statement for the Company’s
initial public offering of its equity securities (the “Effective Date”). In furtherance of the purpose stated above, all Outside Directors shall be paid
compensation for services provided to the Company as set forth below:
 
Cash Retainers
 

Annual Retainer for Board Membership: $35,000 for general availability and participation in meetings and conference calls of our Board of Directors, to
be paid quarterly in arrears, pro-rated based on the number of actual days served by the director during such calendar quarter. No additional compensation
will be paid for attending individual meetings of the Board of Directors.
 
Additional Annual Retainer for Non-Executive Chair:  $ 30,000 
     
Additional Annual Retainers for Committee Membership:     
     
Audit Committee Chair:  $ 15,000 
     
Audit Committee member:  $ 7,500 
     
Compensation Committee Chair:  $ 10,000 
     
Compensation Committee member:  $ 5,000 
     
Nominating and Corporate Governance Committee Chair:  $ 8,000 
     
Nominating and Corporate Governance Committee member:  $ 4,000 

 
Chair and committee member retainers are in addition to retainers for members of the Board of Directors. No additional compensation will be paid for
attending individual committee meetings of the Board of Directors.
 

Notwithstanding the foregoing, each Outside Director may elect to receive the entirety of the aforementioned cash retainers in the form of an option to
acquire common stock of the Company, with an aggregate Value equal to such cash retainer (or portion thereof) to be received by such Outside Director. Any
such stock options shall vest in four equal quarterly instalments commencing on the date of grant and shall expire ten years from the date of grant. Any such
election (i) shall be made (x) for any continuing Outside Director, before the start of the calendar year with respect to any cash compensation for such
calendar year and (y) for any new Outside Director, within 30 days of her or his election to the Board, (ii) shall be irrevocable with respect to such calendar
year and (iii) shall automatically apply to the cash compensation for each subsequent calendar year unless otherwise revoked prior to the start of such
calendar year.
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Equity Retainers
 

Initial Award: An initial, one-time stock option award (the “Initial Award”) to purchase/covering 25,000 shares will be granted to each new Outside
Director upon his or her election to the Board of Directors, which shall vest in equal monthly installments over three years from the date of grant, provided,
however, that all vesting shall cease if the director resigns from the Board of Directors or otherwise ceases to serve as a director of the Company, unless the
Board of Directors determines that the circumstances warrant continuation of vesting. The Initial Award shall expire ten years from the date of grant, and
shall have a per share exercise price equal to the Fair Market Value (as defined in the Company’s 2021 Stock Option and Incentive Plan) of the Company’s
common stock on the date of grant. This Initial Award applies only to Outside Directors who are first elected to the Board of Directors subsequent to the
Effective Date.
 
Annual Award: On each date of each Annual Meeting of Stockholders of the Company following the Effective Date (the “Annual Meeting”), each
continuing Outside Director, other than a director receiving an Initial Award, will receive an annual stock option award (the “Annual Award”) to
purchase/covering 12,500 shares, which shall vest in full upon the earlier of (i) the first anniversary of the date of grant or (ii) the date of the next Annual
Meeting; provided, however, that all vesting shall cease if the director resigns from the Board of Directors or otherwise ceases to serve as a director, unless
the Board of Directors determines that the circumstances warrant continuation of vesting. Such Annual Award shall expire ten years from the date of grant,
and shall have a per share exercise price equal to the Fair Market Value (as defined in the Company’s 2021 Stock Option and Incentive Plan) of the
Company’s common stock on the date of grant.
 

Sale Event Acceleration: All outstanding Initial Awards and Annual Awards held by an Outside Director shall become fully vested and exercisable upon a
Sale Event (as defined in the Company’s 2021 Stock Option and Incentive Plan).
 
Value: For purposes of this Policy, “Value” means the grant date fair value of the option (i.e., Black-Scholes Value) determined in accordance with the
reasonable assumptions and methodologies employed by the Company for calculating the fair value of options under Financial Accounting Standard Board
(“FASB”) Accounting Standards Codification (“ASC”) Topic 718.
 
Expenses
 

The Company will reimburse all reasonable out-of-pocket expenses incurred by non-employee directors in attending meetings of the Board of Directors or
any committee thereof.
 

Maximum Annual Compensation
 

The aggregate amount of compensation, including both equity compensation and cash compensation, paid by the Company to any Outside Director for
service as an Outside Director in a calendar year for services as an Outside Director period shall not exceed $750,000; provided, however, that such
amount shall be $1,000,000 for the calendar year in which the applicable Outside Director is initially elected or appointed to the Board of Directors; (or
such other limits as may be set forth in Section 3(b) of the Company’s 2021 Stock Option and Incentive Plan or any similar provision of a successor plan).
For this purpose, the “amount” of equity compensation paid in a calendar year shall be determined based on the grant date fair value thereof, as determined
in accordance with FASB ASC Topic 718 or its successor provision, but excluding the impact of estimated forfeitures related to service-based vesting
conditions.
 

Adopted June 17, 2021.
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Exhibit 10.5

 
AEROVATE THERAPEUTICS, INC.

 
[FORM OF] DIRECTOR INDEMNIFICATION AGREEMENT

 
This Indemnification Agreement (“Agreement”) is made as of [Date] by and between Aerovate Therapeutics, Inc., a Delaware corporation (the

“Company”), and [Director Name] (“Indemnitee”).
 

RECITALS
 

WHEREAS, the Company desires to attract and retain the services of highly qualified individuals, such as Indemnitee, to serve the Company;
 
WHEREAS, in order to induce Indemnitee to provide or continue to provide services to the Company, the Company wishes to provide for the

indemnification of, and advancement of expenses to, Indemnitee to the maximum extent permitted by law;
 
WHEREAS, the Amended and Restated Certificate of Incorporation (as amended and in effect from time to time, the “Charter”) and the Amended

and Restated Bylaws (as amended and in effect from time to time, the “Bylaws”) of the Company require indemnification of the officers and directors of the
Company, and Indemnitee may also be entitled to indemnification pursuant to the General Corporation Law of the State of Delaware (the “DGCL”);

 
WHEREAS, the Charter, the Bylaws and the DGCL expressly provide that the indemnification provisions set forth therein are not exclusive, and

thereby contemplate that contracts may be entered into between the Company and members of the board of directors, officers and other persons with respect
to indemnification;

 
WHEREAS, the Board of Directors of the Company (the “Board”) has determined that the increased difficulty in attracting and retaining highly

qualified persons such as Indemnitee is detrimental to the best interests of the Company’s stockholders;
 
WHEREAS, it is reasonable and prudent for the Company contractually to obligate itself to indemnify, and to advance expenses on behalf of, such

persons to the fullest extent permitted by applicable law, regardless of any amendment or revocation of the Charter or the Bylaws, so that they will serve or
continue to serve the Company free from undue concern that they will not be so indemnified;

 
WHEREAS, this Agreement is a supplement to and in furtherance of the indemnification provided in the Charter, the Bylaws and any resolutions

adopted pursuant thereto, and shall not be deemed a substitute therefor, nor to diminish or abrogate any rights of Indemnitee thereunder; and
 
[WHEREAS, Indemnitee has certain rights to indemnification and/or insurance provided by [ ] (“[ ]”) which Indemnitee and [ ] intend to be

secondary to the primary obligation of the Company to indemnify Indemnitee as provided in this Agreement, with the Company’s acknowledgment and
agreement to the foregoing being a material condition to Indemnitee’s willingness to serve or continue to serve on the Board.]

 

1 



 

 
NOW, THEREFORE, in consideration of the premises and the covenants contained herein, the Company and Indemnitee do hereby covenant and

agree as follows:
 
Section 1.    Services to the Company. Indemnitee agrees to [continue to] serve as a director of the Company. Indemnitee may at any time and for

any reason resign from such position (subject to any other contractual obligation or any obligation imposed by law), in which event the Company shall have
no obligation under this Agreement to continue Indemnitee in such position. This Agreement shall not be deemed an employment contract between the
Company (or any of its subsidiaries or any Enterprise) and Indemnitee.
 

Section 2.    Definitions.
 

As used in this Agreement:
 

(a)       “Change in Control” shall mean (i) the sale of all or substantially all of the assets of the Company on a consolidated basis to an
unrelated person or entity, (ii) a merger, reorganization or consolidation pursuant to which the holders of the Company’s outstanding voting power and
outstanding stock immediately prior to such transaction do not own a majority of the outstanding voting power and outstanding stock or other equity interests
of the resulting or successor entity (or its ultimate parent, if applicable) immediately upon completion of such transaction, (iii) the sale of all of the Stock of
the Company to an unrelated person, entity or group thereof acting in concert, or (iv) any other transaction in which the owners of the Company’s
outstanding voting power immediately prior to such transaction do not own at least a majority of the outstanding voting power of the Company or any
successor entity immediately upon completion of the transaction other than as a result of the acquisition of securities directly from the Company.

 
(b)       “Corporate Status” describes the status of a person as a current or former director of the Company or current or former director,

manager, partner, officer, employee, agent or trustee of any other Enterprise which such person is or was serving at the request of the Company.
 
(c)       “Enforcement Expenses” shall include all reasonable attorneys’ fees, court costs, transcript costs, fees of experts, travel expenses,

duplicating costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other out-of-pocket disbursements or expenses of the
types customarily incurred in connection with an action to enforce indemnification or advancement rights, or an appeal from such action. Expenses, however,
shall not include fees, salaries, wages or benefits owed to Indemnitee.
 

(d)       “Enterprise” shall mean any corporation (other than the Company), partnership, joint venture, trust, employee benefit plan, limited
liability company, or other legal entity of which Indemnitee is or was serving at the request of the Company as a director, manager, partner, officer, employee,
agent or trustee.
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(e)       “Expenses” shall include all reasonable attorneys’ fees, court costs, transcript costs, fees of experts, travel expenses, duplicating

costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other out-of-pocket disbursements or expenses of the types
customarily incurred in connection with prosecuting, defending, preparing to prosecute or defend, investigating, being or preparing to be a witness in, or
otherwise participating in, a Proceeding or an appeal resulting from a Proceeding. Expenses, however, shall not include amounts paid in settlement by
Indemnitee, the amount of judgments or fines against Indemnitee or fees, salaries, wages or benefits owed to Indemnitee.
 

(f)       “Independent Counsel” means a law firm, or a partner (or, if applicable, member or shareholder) of such a law firm, that is
experienced in matters of Delaware corporation law and neither presently is, nor in the past five (5) years has been, retained to represent: (i) the Company,
any subsidiary of the Company, any Enterprise or Indemnitee in any matter material to any such party; or (ii) any other party to the Proceeding giving rise to
a claim for indemnification hereunder. Notwithstanding the foregoing, the term “Independent Counsel” shall not include any person who, under the
applicable standards of professional conduct then prevailing, would have a conflict of interest in representing either the Company or Indemnitee in an action
to determine Indemnitee’s rights under this Agreement. The Company agrees to pay the reasonable fees and expenses of the Independent Counsel referred to
above and to fully indemnify such counsel against any and all expenses, claims, liabilities and damages arising out of or relating to this Agreement or its
engagement pursuant hereto.
 

(g)       The term “Proceeding” shall include any threatened, pending or completed action, suit, arbitration, alternate dispute resolution
mechanism, investigation, inquiry, administrative hearing or any other actual, threatened or completed proceeding, whether brought in the right of the
Company or otherwise and whether of a civil, criminal, administrative, regulatory or investigative nature, and whether formal or informal, in which
Indemnitee was, is or will be involved as a party or otherwise by reason of the fact that Indemnitee is or was a director of the Company or is or was serving at
the request of the Company as a director, manager, partner, officer, employee, agent or trustee of any Enterprise or by reason of any action taken by
Indemnitee or of any action taken on his or her part while acting as a director of the Company or while serving at the request of the Company as a director,
manager, partner, officer, employee, agent or trustee of any Enterprise, in each case whether or not serving in such capacity at the time any liability or
expense is incurred for which indemnification, reimbursement or advancement of expenses can be provided under this Agreement; provided, however, that
the term “Proceeding” shall not include any action, suit or arbitration, or part thereof, initiated by Indemnitee to enforce Indemnitee’s rights under this
Agreement as provided for in Section 12(a) of this Agreement.
 

Section 3.    Indemnity in Third-Party Proceedings. The Company shall indemnify Indemnitee to the extent set forth in this Section 3 if Indemnitee
is, or is threatened to be made, a party to or a participant in any Proceeding, other than a Proceeding by or in the right of the Company to procure a judgment
in its favor. Pursuant to this Section 3, Indemnitee shall be indemnified against all Expenses, judgments, fines, penalties, excise taxes, and amounts paid in
settlement actually and reasonably incurred by Indemnitee or on his or her behalf in connection with such Proceeding or any claim, issue or matter therein, if
Indemnitee acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of the Company and, in the case of
a criminal proceeding, had no reasonable cause to believe that his or her conduct was unlawful.
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Section 4.    Indemnity in Proceedings by or in the Right of the Company. The Company shall indemnify Indemnitee to the extent set forth in this

Section 4 if Indemnitee is, or is threatened to be made, a party to or a participant in any Proceeding by or in the right of the Company to procure a judgment
in its favor. Pursuant to this Section 4, Indemnitee shall be indemnified against all Expenses actually and reasonably incurred by Indemnitee or on his or her
behalf in connection with such Proceeding or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner he or she reasonably
believed to be in or not opposed to the best interests of the Company. No indemnification for Expenses shall be made under this Section 4 in respect of any
claim, issue or matter as to which Indemnitee shall have been finally adjudged by a court to be liable to the Company, unless and only to the extent that the
Delaware Court of Chancery (the “Delaware Court”) shall determine upon application that, despite the adjudication of liability but in view of all the
circumstances of the case, Indemnitee is fairly and reasonably entitled to indemnification for such expenses as the Delaware Court shall deem proper.

 
Section 5.    Indemnification for Expenses of a Party Who is Wholly or Partly Successful. Notwithstanding any other provisions of this Agreement

and except as provided in Section 7, to the extent that Indemnitee is a party to or a participant in any Proceeding and is successful in such Proceeding or in
defense of any claim, issue or matter therein, the Company shall indemnify Indemnitee against all Expenses actually and reasonably incurred by him or her in
connection therewith. If Indemnitee is not wholly successful in such Proceeding but is successful as to one or more but less than all claims, issues or matters
in such Proceeding, the Company shall indemnify Indemnitee against all Expenses actually and reasonably incurred by Indemnitee or on his or her behalf in
connection with each successfully resolved claim, issue or matter. For purposes of this Section and without limitation, the termination of any claim, issue or
matter in such a Proceeding by dismissal, with or without prejudice, shall be deemed to be a successful result as to such claim, issue or matter.

 
Section 6.    Reimbursement for Expenses of a Witness or in Response to a Subpoena. Notwithstanding any other provision of this Agreement, to the

extent that Indemnitee, by reason of his or her Corporate Status, (i) is a witness in any Proceeding to which Indemnitee is not a party and is not threatened to
be made a party or (ii) receives a subpoena with respect to any Proceeding to which Indemnitee is not a party and is not threatened to be made a party, the
Company shall reimburse Indemnitee for all Expenses actually and reasonably incurred by him or her or on his or her behalf in connection therewith.

 
Section 7.    Exclusions. Notwithstanding any provision in this Agreement to the contrary, the Company shall not be obligated under this

Agreement:
 
(a)       to indemnify for amounts otherwise indemnifiable hereunder (or for which advancement is provided hereunder) if and to the extent

that Indemnitee has otherwise actually received such amounts under any insurance policy, contract, agreement or otherwise; provided that the foregoing shall
not affect the rights of Indemnitee or the Secondary Indemnitors as set forth in Section 13(c);
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(b)       to indemnify for an accounting of profits made from the purchase and sale (or sale and purchase) by Indemnitee of securities of the

Company within the meaning of Section 16(b) of the Securities Exchange Act of 1934, as amended, or similar provisions of state statutory law or common
law, or from the purchase or sale by Indemnitee of such securities in violation of Section 306 of the Sarbanes Oxley Act of 2002 (“SOX”);

 
(c)       to indemnify with respect to any Proceeding, or part thereof, brought by Indemnitee against the Company, any legal entity which it

controls, any director or officer thereof or any third party, unless (i) the Board has consented to the initiation of such Proceeding or part thereof and (ii) the
Company provides the indemnification, in its sole discretion, pursuant to the powers vested in the Company under applicable law; provided, however, that
this Section 7(c) shall not apply to (A) counterclaims or affirmative defenses asserted by Indemnitee in an action brought against Indemnitee or (B) any
action brought by Indemnitee for indemnification or advancement from the Company under this Agreement or under any directors’ and officers’ liability
insurance policies maintained by the Company in the suit for which indemnification or advancement is being sought as described in Section 12; or

 
(d)       to provide any indemnification or advancement of expenses that is prohibited by applicable law (as such law exists at the time

payment would otherwise be required pursuant to this Agreement).
 

Section 8.    Advancement of Expenses. Subject to Section 9(b), the Company shall advance, to the extent not prohibited by law, the Expenses
incurred by Indemnitee in connection with any Proceeding, and such advancement shall be made as incurred, and such advancement shall be made within
thirty (30) days after the receipt by the Company of a statement or statements requesting such advances (including any invoices received by Indemnitee,
which such invoices may be redacted as necessary to avoid the waiver of any privilege accorded by applicable law) from time to time, whether prior to or
after final disposition of any Proceeding. Advances shall be unsecured and interest free. Advances shall be made without regard to Indemnitee’s (i) ability to
repay the expenses, (ii) ultimate entitlement to indemnification under the other provisions of this Agreement, and (iii) entitlement to and availability of
insurance coverage, including advancement, payment or reimbursement of defense costs, expenses of covered loss under the provisions of any applicable
insurance policy (including , without limitation, whether such advancement, payment or reimbursement is withheld, conditioned or delayed by the
insurer(s)). Indemnitee shall qualify for advances upon the execution and delivery to the Company of this Agreement which shall constitute an undertaking
providing that Indemnitee undertakes to the fullest extent required by law to repay the advance if and to the extent that it is ultimately determined by a court
of competent jurisdiction in a final judgment, not subject to appeal, that Indemnitee is not entitled to be indemnified by the Company. The right to advances
under this paragraph shall in all events continue until final disposition of any Proceeding, including any appeal therein. Nothing in this Section 8 shall limit
Indemnitee’s right to advancement pursuant to Section 12(e) of this Agreement.
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Section 9.   Procedure for Notification and Defense of Claim.

 
(a)       To obtain indemnification under this Agreement, Indemnitee shall submit to the Company a written request therefor specifying the

basis for the claim, the amounts for which Indemnitee is seeking payment under this Agreement, and all documentation related thereto as reasonably
requested by the Company.

 
(b)       In the event that the Company shall be obligated hereunder to provide indemnification for or make any advancement of Expenses

with respect to any Proceeding, the Company shall be entitled to assume the defense of such Proceeding, or any claim, issue or matter therein, with counsel
approved by Indemnitee (which approval shall not be unreasonably withheld or delayed) upon the delivery to Indemnitee of written notice of the Company’s
election to do so. After delivery of such notice, approval of such counsel by Indemnitee and the retention of such counsel by the Company, the Company will
not be liable to Indemnitee under this Agreement for any fees or expenses of separate counsel subsequently employed by or on behalf of Indemnitee with
respect to the same Proceeding; provided that (i) Indemnitee shall have the right to employ separate counsel in any such Proceeding at Indemnitee’s expense
and (ii) if (A) the employment of separate counsel by Indemnitee has been previously authorized by the Company, (B) Indemnitee shall have reasonably
concluded that there may be a conflict of interest between the Company and Indemnitee in the conduct of such defense, or (C) the Company shall not
continue to retain such counsel to defend such Proceeding, then the fees and expenses actually and reasonably incurred by Indemnitee with respect to his or
her separate counsel shall be Expenses hereunder.
 

(c)        In the event that the Company does not assume the defense in a Proceeding pursuant to paragraph (b) above, then the Company will
be entitled to participate in the Proceeding at its own expense.

 
(d)        The Company shall not be liable to indemnify Indemnitee under this Agreement for any amounts paid in settlement of any

Proceeding effected without its prior written consent (which consent shall not be unreasonably withheld or delayed). The Company shall not, without the
prior written consent of Indemnitee (which consent shall not be unreasonably withheld or delayed), enter into any settlement which (i) includes an admission
of fault of Indemnitee, any non-monetary remedy imposed on Indemnitee or any monetary damages for which Indemnitee is not wholly and actually
indemnified hereunder or (ii) with respect to any Proceeding with respect to which Indemnitee may be or is made a party or may be otherwise entitled to seek
indemnification hereunder, does not include the full release of Indemnitee from all liability in respect of such Proceeding.

 
Section 10.  Procedure Upon Application for Indemnification.
 

(a)       Upon written request by Indemnitee for indemnification pursuant to Section 9(a), a determination, if such determination is required
by applicable law, with respect to Indemnitee’s entitlement to indemnification hereunder shall be made in the specific case by one of the following methods:
(x) if a Change in Control shall have occurred, by Independent Counsel in a written opinion to the Board; or (y) if a Change in Control shall not have
occurred: (i) by a majority vote of the disinterested directors, even though less than a quorum; (ii) by a committee of disinterested directors designated by a
majority vote of the disinterested directors, even though less than a quorum; or (iii) if there are no disinterested directors or if the disinterested directors so
direct, by Independent Counsel in a written opinion to the Board. For purposes hereof, disinterested directors are those members of the Board who are not
parties to the action, suit or proceeding in respect of which indemnification is sought. In the case that such determination is made by Independent Counsel, a
copy of Independent Counsel’s written opinion shall be delivered to Indemnitee and, if it is so determined that Indemnitee is entitled to indemnification,
payment to Indemnitee shall be made within thirty (30) days after such determination. Indemnitee shall cooperate with the Independent Counsel or the
Company, as applicable, in making such determination with respect to Indemnitee’s entitlement to indemnification, including providing to such counsel or
the Company, upon reasonable advance request, any documentation or information which is not privileged or otherwise protected from disclosure and which
is reasonably available to Indemnitee and reasonably necessary to such determination. Any out-of-pocket costs or expenses (including reasonable attorneys’
fees and disbursements) actually and reasonably incurred by Indemnitee in so cooperating with the Independent Counsel or the Company shall be borne by
the Company (irrespective of the determination as to Indemnitee’s entitlement to indemnification) and the Company hereby indemnifies and agrees to hold
Indemnitee harmless therefrom.
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(b)       If the determination of entitlement to indemnification is to be made by Independent Counsel pursuant to Section 10(a), the

Independent Counsel shall be selected by the Board if a Change in Control shall not have occurred or, if a Change in Control shall have occurred, by
Indemnitee. Indemnitee or the Company, as the case may be, may, within ten (10) days after written notice of such selection, deliver to the Company or
Indemnitee, as the case may be, a written objection to such selection; provided, however, that such objection may be asserted only on the ground that the
Independent Counsel so selected does not meet the requirements of “Independent Counsel” as defined in Section 2 of this Agreement, and the objection shall
set forth with particularity the factual basis of such assertion. Absent a proper and timely objection, the person so selected shall act as Independent Counsel.
If such written objection is so made and substantiated, the Independent Counsel so selected may not serve as Independent Counsel unless and until such
objection is withdrawn or the Delaware Court has determined that such objection is without merit. If, within twenty (20) days after the later of (i) submission
by Indemnitee of a written request for indemnification pursuant to Section 9(a), and (ii) the final disposition of the Proceeding, including any appeal therein,
no Independent Counsel shall have been selected without objection, either Indemnitee or the Company may petition the Delaware Court for resolution of any
objection which shall have been made by Indemnitee or the Company to the selection of Independent Counsel and/or for the appointment as Independent
Counsel of a person selected by the court or by such other person as the court shall designate. The person with respect to whom all objections are so resolved
or the person so appointed shall act as Independent Counsel under Section 10(a) hereof. Upon the due commencement of any judicial proceeding or
arbitration pursuant to Section 12(a) of this Agreement, Independent Counsel shall be discharged and relieved of any further responsibility in such capacity
(subject to the applicable standards of professional conduct then prevailing).
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Section 11. Presumptions and Effect of Certain Proceedings.

 
(a)       To the extent permitted by applicable law, in making a determination with respect to entitlement to indemnification hereunder, it

shall be presumed that Indemnitee is entitled to indemnification under this Agreement if Indemnitee has submitted a request for indemnification in
accordance with Section 9(a) of this Agreement, and the Company shall have the burden of proof to overcome that presumption in connection with the
making of any determination contrary to that presumption. Neither (i) the failure of the Company or of Independent Counsel to have made a determination
prior to the commencement of any action pursuant to this Agreement that indemnification is proper in the circumstances because Indemnitee has met the
applicable standard of conduct, nor (ii) an actual determination by the Company or by Independent Counsel that Indemnitee has not met such applicable
standard of conduct, shall be a defense to the action or create a presumption that Indemnitee has not met the applicable standard of conduct.

 
(b)       The termination of any Proceeding or of any claim, issue or matter therein, by judgment, order, settlement or conviction, or upon a

plea of guilty, nolo contendere or its equivalent, shall not (except as otherwise expressly provided in this Agreement) of itself adversely affect the right of
Indemnitee to indemnification or create a presumption that Indemnitee did not act in good faith and in a manner which he or she reasonably believed to be in
or not opposed to the best interests of the Company or, with respect to any criminal Proceeding, that Indemnitee had reasonable cause to believe that his or
her conduct was unlawful.

 
(c)       The knowledge and/or actions, or failure to act, of any director, manager, partner, officer, employee, agent or trustee of the

Company, any subsidiary of the Company, or any Enterprise shall not be imputed to Indemnitee for purposes of determining the right to indemnification
under this Agreement.

 
Section 12.  Remedies of Indemnitee.

 
(a)       Subject to Section 12(f), in the event that (i) a determination is made pursuant to Section 10 of this Agreement that Indemnitee is not

entitled to indemnification under this Agreement, (ii) advancement of Expenses is not timely made pursuant to Section 8 of this Agreement, (iii) no
determination of entitlement to indemnification shall have been made pursuant to Section 10(a) of this Agreement within sixty (60) days after receipt by the
Company of the request for indemnification for which a determination is to be made other than by Independent Counsel, (iv) payment of indemnification or
reimbursement of expenses is not made pursuant to Section 5 or 6 or the last sentence of Section 10(a) of this Agreement within thirty (30) days after receipt
by the Company of a written request therefor (including any invoices received by Indemnitee, which such invoices may be redacted as necessary to avoid the
waiver of any privilege accorded by applicable law) or (v) payment of indemnification pursuant to Section 3 or 4 of this Agreement is not made within thirty
(30) days after a determination has been made that Indemnitee is entitled to indemnification, Indemnitee shall be entitled to an adjudication by the Delaware
Court of his or her entitlement to such indemnification or advancement. Alternatively, Indemnitee, at his or her option, may seek an award in arbitration to be
conducted by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association. Indemnitee shall commence such
proceeding seeking an adjudication or an award in arbitration within 180 days following the date on which Indemnitee first has the right to commence such
proceeding pursuant to this Section 12(a); provided, however, that the foregoing time limitation shall not apply in respect of a proceeding brought by
Indemnitee to enforce his or her rights under Section 5 of this Agreement. The Company shall not oppose Indemnitee’s right to seek any such adjudication or
award in arbitration.
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(b)       In the event that a determination shall have been made pursuant to Section 10(a) of this Agreement that Indemnitee is not entitled to

indemnification, any judicial proceeding or arbitration commenced pursuant to this Section 12 shall be conducted in all respects as a de novo trial, or
arbitration, on the merits and Indemnitee shall not be prejudiced by reason of that adverse determination. In any judicial proceeding or arbitration
commenced pursuant to this Section 12, the Company shall have the burden of proving Indemnitee is not entitled to indemnification or advancement, as the
case may be.
 

(c)        If a determination shall have been made pursuant to Section 10(a) of this Agreement that Indemnitee is entitled to indemnification,
the Company shall be bound by such determination in any judicial proceeding or arbitration commenced pursuant to this Section 12, absent (i) a
misstatement by Indemnitee of a material fact, or an omission of a material fact necessary to make Indemnitee’s statement not materially misleading, in
connection with the request for indemnification, or (ii) a prohibition of such indemnification under applicable law.
 

(d)       The Company shall be precluded from asserting in any judicial proceeding or arbitration commenced pursuant to this Section 12
that the procedures and presumptions of this Agreement are not valid, binding and enforceable and shall stipulate in any such court or before any such
arbitrator that the Company is bound by all the provisions of this Agreement.

 
(e)       The Company shall indemnify Indemnitee to the fullest extent permitted by law against any and all Enforcement Expenses and, if

requested by Indemnitee, shall (within thirty (30) days after receipt by the Company of a written request therefor) advance, to the extent not prohibited by
law, such Enforcement Expenses to Indemnitee, which are incurred by Indemnitee in connection with any action brought by Indemnitee for indemnification
or advancement from the Company under this Agreement or under any directors’ and officers’ liability insurance policies maintained by the Company in the
suit for which indemnification or advancement is being sought. Such written request for advancement shall include invoices received by Indemnitee in
connection with such Enforcement Expenses but, in the case of invoices in connection with legal services, any references to legal work performed or to
expenditures made that would cause Indemnitee to waive any privilege accorded by applicable law need not be included with the invoice.

 
(f)       Notwithstanding anything in this Agreement to the contrary, no determination as to entitlement to indemnification under this

Agreement shall be required to be made prior to the final disposition of the Proceeding, including any appeal therein.
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Section 13. Non-exclusivity; Survival of Rights; Insurance; Primacy of Indemnification; Subrogation.

 
(a)       The rights of indemnification and to receive advancement as provided by this Agreement shall not be deemed exclusive of any other

rights to which Indemnitee may at any time be entitled under applicable law, the Charter, the Bylaws, any agreement, a vote of stockholders or a resolution of
directors, or otherwise. No amendment, alteration or repeal of this Agreement or of any provision hereof shall limit or restrict any right of Indemnitee under
this Agreement in respect of any action taken or omitted by such Indemnitee in his or her Corporate Status prior to such amendment, alteration or repeal. To
the extent that a change in Delaware law, whether by statute or judicial decision, permits greater indemnification or advancement than would be afforded
currently under the Charter, Bylaws and this Agreement, it is the intent of the parties hereto that Indemnitee shall enjoy by this Agreement the greater
benefits so afforded by such change. No right or remedy herein conferred is intended to be exclusive of any other right or remedy, and every other right and
remedy shall be cumulative and in addition to every other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise. The
assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of any other right or
remedy.

 
(b)       To the extent that the Company maintains an insurance policy or policies providing liability insurance for directors, managers,

partners, officers, employees, agents or trustees of the Company or of any other Enterprise, Indemnitee shall be covered by such policy or policies in
accordance with its or their terms to the maximum extent of the coverage available for any such director, manager, partner, officer, employee, agent or trustee
under such policy or policies. If, at the time of the receipt of a notice of a claim pursuant to the terms hereof, the Company has director and officer liability
insurance in effect, the Company shall give prompt notice of the commencement of such proceeding to the insurers in accordance with the procedures set
forth in the respective policies. The Company shall thereafter take all necessary or desirable action to cause such insurers to pay, on behalf of Indemnitee, all
amounts payable as a result of such proceeding in accordance with the terms of such policies.
 

(c)       [The Company hereby acknowledges that Indemnitee has certain rights to indemnification, advancement of expenses and/or
insurance provided by [ ] and certain of its affiliates (collectively, the “Secondary Indemnitors”). The Company hereby agrees (i) that it is the indemnitor of
first resort (i.e., its obligations to Indemnitee are primary and any obligation of the Secondary Indemnitors to advance expenses or to provide indemnification
for the same expenses or liabilities incurred by Indemnitee are secondary), (ii) that it shall be required to advance the full amount of expenses incurred by
Indemnitee and shall be liable for the full amount of all Expenses, judgments, penalties, fines and amounts paid in settlement to the extent legally permitted
and as required by the terms of this Agreement and the Charter and/or Bylaws (or any other agreement between the Company and Indemnitee), without
regard to any rights Indemnitee may have against the Secondary Indemnitors, and (iii) that it irrevocably waives, relinquishes and releases the Secondary
Indemnitors from any and all claims against the Secondary Indemnitors for contribution, subrogation or any other recovery of any kind in respect thereof.
The Company further agrees that no advancement or payment by the Secondary Indemnitors on behalf of Indemnitee with respect to any claim for which
Indemnitee has sought indemnification from the Company shall affect the foregoing and the Secondary Indemnitors shall have a right of contribution and/or
be subrogated to the extent of such advancement or payment to all of the rights of recovery of Indemnitee against the Company. The Company and
Indemnitee agree that the Secondary Indemnitors are express third party beneficiaries of the terms of this Section 13(c).]
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(d)       [Except as provided in paragraph (c) above,] in the event of any payment under this Agreement, the Company shall be subrogated to

the extent of such payment to all of the rights of recovery of Indemnitee [(other than against the Secondary Indemnitors)], who shall execute all papers
required and take all action necessary to secure such rights, including execution of such documents as are necessary to enable the Company to bring suit to
enforce such rights.

(e)       [Except as provided in paragraph (c) above,] the Company’s obligation to provide indemnification or advancement hereunder to
Indemnitee who is or was serving at the request of the Company as a director, manager, partner, officer, employee, agent or trustee of any other Enterprise
shall be reduced by any amount Indemnitee has actually received as indemnification or advancement from such other Enterprise.

 
Section 14.  Duration of Agreement. This Agreement shall continue until and terminate upon the later of: (a) ten (10) years after the date that

Indemnitee shall have ceased to serve as a director of the Company or (b) one (1) year after the final termination of any Proceeding, including any appeal,
then pending in respect of which Indemnitee is granted rights of indemnification or advancement hereunder and of any proceeding commenced by
Indemnitee pursuant to Section 12 of this Agreement relating thereto. This Agreement shall be binding upon the Company and its successors and assigns and
shall inure to the benefit of Indemnitee and his or her heirs, executors and administrators. The Company shall require and cause any successor (whether direct
or indirect by purchase, merger, consolidation or otherwise) to all, substantially all or a substantial part, of the business and/or assets of the Company, by
written agreement in form and substance satisfactory to Indemnitee, expressly to assume and agree to perform this Agreement in the same manner and to the
same extent that the Company would be required to perform if no such succession had taken place.

 
Section 15.  Severability. If any provision or provisions of this Agreement shall be held to be invalid, illegal or unenforceable for any reason

whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Agreement (including, without limitation, each portion of any
section of this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall
not in any way be affected or impaired thereby and shall remain enforceable to the fullest extent permitted by law; (b) such provision or provisions shall be
deemed reformed to the extent necessary to conform to applicable law and to give the maximum effect to the intent of the parties hereto; and (c) to the fullest
extent possible, the provisions of this Agreement (including, without limitation, each portion of any section of this Agreement containing any such provision
held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall be construed so as to give effect to the intent manifested
thereby.
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Section 16.  Enforcement.

 
(a)       The Company expressly confirms and agrees that it has entered into this Agreement and assumed the obligations imposed on it

hereby in order to induce Indemnitee to serve or continue to serve as a director of the Company, and the Company acknowledges that Indemnitee is relying
upon this Agreement in serving as a director of the Company.

 
(b)       This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof and supersedes

all prior agreements and understandings, oral, written and implied, between the parties hereto with respect to the subject matter hereof; provided, however,
that this Agreement is a supplement to and in furtherance of the Charter, the Bylaws and applicable law, and shall not be deemed a substitute therefor, nor to
diminish or abrogate any rights of Indemnitee thereunder.

 
Section 17.  Modification and Waiver. No supplement, modification or amendment, or waiver of any provision, of this Agreement shall be binding

unless executed in writing by the parties thereto. No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any
other provisions of this Agreement nor shall any waiver constitute a continuing waiver. No supplement, modification or amendment of this Agreement or of
any provision hereof shall limit or restrict any right of Indemnitee under this Agreement in respect of any action taken or omitted by such Indemnitee prior to
such supplement, modification or amendment.
 

Section 18.  Notice by Indemnitee. Indemnitee agrees promptly to notify the Company in writing upon being served with any summons, citation,
subpoena, complaint, indictment, information or other document relating to any Proceeding or matter which may be subject to indemnification,
reimbursement or advancement as provided hereunder. The failure of Indemnitee to so notify the Company shall not relieve the Company of any obligation
which it may have to Indemnitee under this Agreement or otherwise.
 

Section 19.  Notices. All notices, requests, demands and other communications under this Agreement shall be in writing and shall be deemed to have
been duly given if (i) delivered by hand and receipted for by the party to whom said notice or other communication shall have been directed, (ii) mailed by
certified or registered mail with postage prepaid, on the third business day after the date on which it is so mailed, (iii) mailed by reputable overnight courier
and receipted for by the party to whom said notice or other communication shall have been directed or (iv) sent by facsimile transmission, with receipt of oral
confirmation that such transmission has been received:
 

(a)       If to Indemnitee, at such address as Indemnitee shall provide to the Company.
 
(b)       If to the Company to:
 

Aerovate Therapeutics, Inc.
200 Berkeley Street, Floor 18
Boston, MA 02116
Attention: Chief Financial Officer
 

or to any other address as may have been furnished to Indemnitee by the Company.
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Section 20.  Contribution. To the fullest extent permissible under applicable law, if the indemnification provided for in this Agreement is unavailable

to Indemnitee for any reason whatsoever, the Company, in lieu of indemnifying Indemnitee, shall contribute to the amount incurred by Indemnitee, whether
for judgments, fines, penalties, excise taxes, amounts paid or to be paid in settlement and/or for Expenses, in connection with any Proceeding in such
proportion as is deemed fair and reasonable in light of all of the circumstances in order to reflect (i) the relative benefits received by the Company and
Indemnitee in connection with the event(s) and/or transaction(s) giving rise to such Proceeding; and/or (ii) the relative fault of the Company (and its
directors, officers, employees and agents) and Indemnitee in connection with such event(s) and/or transactions.

 
Section 21.  Internal Revenue Code Section 409A. The Company intends for this Agreement to comply with the Indemnification exception under

Section 1.409A-1(b)(10) of the regulations promulgated under the Internal Revenue Code of 1986, as amended (the “Code”), which provides that
indemnification of, or the purchase of an insurance policy providing for payments of, all or part of the expenses incurred or damages paid or payable by
Indemnitee with respect to a bona fide claim against Indemnitee or the Company do not provide for a deferral of compensation, subject to Section 409A of
the Code, where such claim is based on actions or failures to act by Indemnitee in his or her capacity as a service provider of the Company. The parties intend
that this Agreement be interpreted and construed with such intent.

 
Section 22.  Applicable Law and Consent to Jurisdiction. This Agreement and the legal relations among the parties shall be governed by, and

construed and enforced in accordance with, the laws of the State of Delaware, without regard to its conflict of laws rules. Except with respect to any
arbitration commenced by Indemnitee pursuant to Section 12(a) of this Agreement, the Company and Indemnitee hereby irrevocably and unconditionally (i)
agree that any action or proceeding arising out of or in connection with this Agreement shall be brought only in the Delaware Court, and not in any other
state or federal court in the United States of America or any court in any other country, (ii) consent to submit to the exclusive jurisdiction of the Delaware
Court for purposes of any action or proceeding arising out of or in connection with this Agreement, (iii) consent to service of process at the address set forth
in Section 19 of this Agreement with the same legal force and validity as if served upon such party personally within the State of Delaware, (iv) waive any
objection to the laying of venue of any such action or proceeding in the Delaware Court, and (v) waive, and agree not to plead or to make, any claim that any
such action or proceeding brought in the Delaware Court has been brought in an improper or inconvenient forum.

 
Section 23.  Headings. The headings of the paragraphs of this Agreement are inserted for convenience only and shall not be deemed to constitute

part of this Agreement or to affect the construction thereof. 
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Section 24.  Identical Counterparts. This Agreement may be executed in one or more counterparts, each of which shall for all purposes be deemed to

be an original but all of which together shall constitute one and the same Agreement. Only one such counterpart signed by the party against whom
enforceability is sought needs to be produced to evidence the existence of this Agreement.

 
[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be signed as of the day and year first above written.

 
 AEROVATE THERAPEUTICS, INC.
 
 By:  
  Name:
  Title:
 
   
  [Name of Indemnitee]
 

 



 

 
 
 

AEROVATE THERAPEUTICS, INC.
 

[FORM OF] OFFICER INDEMNIFICATION AGREEMENT
 

This Indemnification Agreement (“Agreement”) is made as of [Date] by and between Aerovate Therapeutics, Inc., a Delaware corporation (the
“Company”), and [Officer Name] (“Indemnitee”). 1
 

RECITALS
 

WHEREAS, the Company desires to attract and retain the services of highly qualified individuals, such as Indemnitee, to serve the Company;
 
WHEREAS, in order to induce Indemnitee to provide or continue to provide services to the Company, the Company wishes to provide for the

indemnification of, and advancement of expenses to, Indemnitee to the maximum extent permitted by law;
 
WHEREAS, the Amended and Restated Certificate of Incorporation (as amended and in effect from time to time, the “Charter”) and the Amended

and Restated Bylaws (as amended and in effect from time to time, the “Bylaws”) of the Company require indemnification of the officers and directors of the
Company, and Indemnitee may also be entitled to indemnification pursuant to the General Corporation Law of the State of Delaware (the “DGCL”);

 
WHEREAS, the Charter, the Bylaws and the DGCL expressly provide that the indemnification provisions set forth therein are not exclusive, and

thereby contemplate that contracts may be entered into between the Company and members of the board of directors, officers and other persons with respect
to indemnification;

 
WHEREAS, the Board of Directors of the Company (the “Board”) has determined that the increased difficulty in attracting and retaining highly

qualified persons such as Indemnitee is detrimental to the best interests of the Company’s stockholders;
 
WHEREAS, it is reasonable and prudent for the Company contractually to obligate itself to indemnify, and to advance expenses on behalf of, such

persons to the fullest extent permitted by applicable law, regardless of any amendment or revocation of the Charter or the Bylaws, so that they will serve or
continue to serve the Company free from undue concern that they will not be so indemnified; and

 
WHEREAS, this Agreement is a supplement to and in furtherance of the indemnification provided in the Charter, the Bylaws and any resolutions

adopted pursuant thereto, and shall not be deemed a substitute therefor, nor to diminish or abrogate any rights of Indemnitee thereunder.
 

 

1 NTD: To be entered into with all C-level officers and Section 16 officers.
 

 



 

 
NOW, THEREFORE, in consideration of the premises and the covenants contained herein, the Company and Indemnitee do hereby covenant and

agree as follows:
 
Section 1.         Services to the Company. Indemnitee agrees to [continue to] serve as [a director and] an officer of the Company. Indemnitee may at

any time and for any reason resign from [any] such position (subject to any other contractual obligation or any obligation imposed by law), in which event
the Company shall have no obligation under this Agreement to continue Indemnitee in such position. This Agreement shall not be deemed an employment
contract between the Company (or any of its subsidiaries or any Enterprise) and Indemnitee.
 

Section 2.        Definitions.
 

As used in this Agreement:
 

(a)       “Change in Control” shall mean (i) the sale of all or substantially all of the assets of the Company on a consolidated basis to an
unrelated person or entity, (ii) a merger, reorganization or consolidation pursuant to which the holders of the Company’s outstanding voting power and
outstanding stock immediately prior to such transaction do not own a majority of the outstanding voting power and outstanding stock or other equity interests
of the resulting or successor entity (or its ultimate parent, if applicable) immediately upon completion of such transaction, (iii) the sale of all of the Stock of
the Company to an unrelated person, entity or group thereof acting in concert, or (iv) any other transaction in which the owners of the Company’s
outstanding voting power immediately prior to such transaction do not own at least a majority of the outstanding voting power of the Company or any
successor entity immediately upon completion of the transaction other than as a result of the acquisition of securities directly from the Company.

 
(b)       “Corporate Status” describes the status of a person as a current or former [director or] officer of the Company or current or former

director, manager, partner, officer, employee, agent or trustee of any other Enterprise which such person is or was serving at the request of the Company.
 

(c)       “Enforcement Expenses” shall include all reasonable attorneys’ fees, court costs, transcript costs, fees of experts, travel expenses,
duplicating costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other out-of-pocket disbursements or expenses of the
types customarily incurred in connection with an action to enforce indemnification or advancement rights, or an appeal from such action. Expenses, however,
shall not include fees, salaries, wages or benefits owed to Indemnitee.
 

(d)       “Enterprise” shall mean any corporation (other than the Company), partnership, joint venture, trust, employee benefit plan, limited
liability company, or other legal entity of which Indemnitee is or was serving at the request of the Company as a director, manager, partner, officer, employee,
agent or trustee.
 

(e)       “Expenses” shall include all reasonable attorneys’ fees, court costs, transcript costs, fees of experts, travel expenses, duplicating
costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other out-of-pocket disbursements or expenses of the types
customarily incurred in connection with prosecuting, defending, preparing to prosecute or defend, investigating, being or preparing to be a witness in, or
otherwise participating in, a Proceeding or an appeal resulting from a Proceeding. Expenses, however, shall not include amounts paid in settlement by
Indemnitee, the amount of judgments or fines against Indemnitee or fees, salaries, wages or benefits owed to Indemnitee.
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(f)       “Independent Counsel” means a law firm, or a partner (or, if applicable, member or shareholder) of such a law firm, that is

experienced in matters of Delaware corporation law and neither presently is, nor in the past five (5) years has been, retained to represent: (i) the Company,
any subsidiary of the Company, any Enterprise or Indemnitee in any matter material to any such party; or (ii) any other party to the Proceeding giving rise to
a claim for indemnification hereunder. Notwithstanding the foregoing, the term “Independent Counsel” shall not include any person who, under the
applicable standards of professional conduct then prevailing, would have a conflict of interest in representing either the Company or Indemnitee in an action
to determine Indemnitee’s rights under this Agreement. The Company agrees to pay the reasonable fees and expenses of the Independent Counsel referred to
above and to fully indemnify such counsel against any and all expenses, claims, liabilities and damages arising out of or relating to this Agreement or its
engagement pursuant hereto.
 

(g)       The term “Proceeding” shall include any threatened, pending or completed action, suit, arbitration, alternate dispute resolution
mechanism, investigation, inquiry, administrative hearing or any other actual, threatened or completed proceeding, whether brought in the right of the
Company or otherwise and whether of a civil, criminal, administrative, regulatory or investigative nature, and whether formal or informal, in which
Indemnitee was, is or will be involved as a party or otherwise by reason of the fact that Indemnitee is or was [a director or] an officer of the Company or is or
was serving at the request of the Company as a director, manager, partner, officer, employee, agent or trustee of any Enterprise or by reason of any action
taken by Indemnitee or of any action taken on his or her part while acting as [a director or] an officer of the Company or while serving at the request of the
Company as a director, manager, partner, officer, employee, agent or trustee of any Enterprise, in each case whether or not serving in such capacity at the
time any liability or expense is incurred for which indemnification, reimbursement or advancement of expenses can be provided under this Agreement;
provided, however, that the term “Proceeding” shall not include any action, suit or arbitration, or part thereof, initiated by Indemnitee to enforce Indemnitee’s
rights under this Agreement as provided for in Section 12(a) of this Agreement.
 

Section 3.        Indemnity in Third-Party Proceedings. The Company shall indemnify Indemnitee to the extent set forth in this Section 3 if
Indemnitee is, or is threatened to be made, a party to or a participant in any Proceeding, other than a Proceeding by or in the right of the Company to procure
a judgment in its favor. Pursuant to this Section 3, Indemnitee shall be indemnified against all Expenses, judgments, fines, penalties, excise taxes, and
amounts paid in settlement actually and reasonably incurred by Indemnitee or on his or her behalf in connection with such Proceeding or any claim, issue or
matter therein, if Indemnitee acted in good faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of the Company
and, in the case of a criminal proceeding, had no reasonable cause to believe that his or her conduct was unlawful.
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Section 4.        Indemnity in Proceedings by or in the Right of the Company. The Company shall indemnify Indemnitee to the extent set forth in this

Section 4 if Indemnitee is, or is threatened to be made, a party to or a participant in any Proceeding by or in the right of the Company to procure a judgment
in its favor. Pursuant to this Section 4, Indemnitee shall be indemnified against all Expenses actually and reasonably incurred by Indemnitee or on his or her
behalf in connection with such Proceeding or any claim, issue or matter therein, if Indemnitee acted in good faith and in a manner he or she reasonably
believed to be in or not opposed to the best interests of the Company. No indemnification for Expenses shall be made under this Section 4 in respect of any
claim, issue or matter as to which Indemnitee shall have been finally adjudged by a court to be liable to the Company, unless and only to the extent that the
Delaware Court of Chancery (the “Delaware Court”) shall determine upon application that, despite the adjudication of liability but in view of all the
circumstances of the case, Indemnitee is fairly and reasonably entitled to indemnification for such expenses as the Delaware Court shall deem proper.

 
Section 5.        Indemnification for Expenses of a Party Who is Wholly or Partly Successful. Notwithstanding any other provisions of this

Agreement and except as provided in Section 7, to the extent that Indemnitee is a party to or a participant in any Proceeding and is successful in such
Proceeding or in defense of any claim, issue or matter therein, the Company shall indemnify Indemnitee against all Expenses actually and reasonably
incurred by him or her in connection therewith. If Indemnitee is not wholly successful in such Proceeding but is successful as to one or more but less than all
claims, issues or matters in such Proceeding, the Company shall indemnify Indemnitee against all Expenses actually and reasonably incurred by Indemnitee
or on his or her behalf in connection with each successfully resolved claim, issue or matter. For purposes of this Section and without limitation, the
termination of any claim, issue or matter in such a Proceeding by dismissal, with or without prejudice, shall be deemed to be a successful result as to such
claim, issue or matter.

 
Section 6.        Reimbursement for Expenses of a Witness or in Response to a Subpoena. Notwithstanding any other provision of this Agreement, to

the extent that Indemnitee, by reason of his or her Corporate Status, (i) is a witness in any Proceeding to which Indemnitee is not a party and is not threatened
to be made a party or (ii) receives a subpoena with respect to any Proceeding to which Indemnitee is not a party and is not threatened to be made a party, the
Company shall reimburse Indemnitee for all Expenses actually and reasonably incurred by him or her or on his or her behalf in connection therewith.

 
Section 7.        Exclusions. Notwithstanding any provision in this Agreement to the contrary, the Company shall not be obligated under this

Agreement:
 

(a)               to indemnify for amounts otherwise indemnifiable hereunder (or for which advancement is provided hereunder) if and to the
extent that Indemnitee has otherwise actually received such amounts under any insurance policy, contract, agreement or otherwise;

 
(b)               to indemnify for an accounting of profits made from the purchase and sale (or sale and purchase) by Indemnitee of securities of

the Company within the meaning of Section 16(b) of the Securities Exchange Act of 1934, as amended, or similar provisions of state statutory law or
common law, or from the purchase or sale by Indemnitee of such securities in violation of Section 306 of the Sarbanes-Oxley Act of 2002 (“SOX”);
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(c)               to indemnify for any reimbursement of, or payment to, the Company by Indemnitee of any bonus or other incentive-based or

equity-based compensation or of any profits realized by Indemnitee from the sale of securities of the Company pursuant to Section 304 of SOX or any formal
policy of the Company adopted by the Board (or a committee thereof), or any other remuneration paid to Indemnitee if it shall be determined by a final
judgment or other final adjudication that such remuneration was in violation of law;

 
(d)               to indemnify with respect to any Proceeding, or part thereof, brought by Indemnitee against the Company, any legal entity

which it controls, any director or officer thereof or any third party, unless (i) the Board has consented to the initiation of such Proceeding or part thereof and
(ii) the Company provides the indemnification, in its sole discretion, pursuant to the powers vested in the Company under applicable law; provided, however,
that this Section 7(d) shall not apply to (A) counterclaims or affirmative defenses asserted by Indemnitee in an action brought against Indemnitee or (B) any
action brought by Indemnitee for indemnification or advancement from the Company under this Agreement or under any directors’ and officers’ liability
insurance policies maintained by the Company in the suit for which indemnification or advancement is being sought as described in Section 12; or

 
(e)               to provide any indemnification or advancement of expenses that is prohibited by applicable law (as such law exists at the time

payment would otherwise be required pursuant to this Agreement).
 

 
Section 8.        Advancement of Expenses. Subject to Section 9(b), the Company shall advance, to the extent not prohibited by law, the Expenses

incurred by Indemnitee in connection with any Proceeding, and such advancement shall be made as incurred, and such advancement shall be made within
thirty (30) days after the receipt by the Company of a statement or statements requesting such advances (including any invoices received by Indemnitee,
which such invoices may be redacted as necessary to avoid the waiver of any privilege accorded by applicable law) from time to time, whether prior to or
after final disposition of any Proceeding. Advances shall be unsecured and interest free. Advances shall be made without regard to Indemnitee’s (i) ability to
repay the expenses, (ii) ultimate entitlement to indemnification under the other provisions of this Agreement, and (iii) entitlement to and availability of
insurance coverage, including advancement, payment or reimbursement of defense costs, expenses of covered loss under the provisions of any applicable
insurance policy (including , without limitation, whether such advancement, payment or reimbursement is withheld, conditioned or delayed by the
insurer(s)). Indemnitee shall qualify for advances upon the execution and delivery to the Company of this Agreement which shall constitute an undertaking
providing that Indemnitee undertakes to the fullest extent required by law to repay the advance if and to the extent that it is ultimately determined by a court
of competent jurisdiction in a final judgment, not subject to appeal, that Indemnitee is not entitled to be indemnified by the Company. The right to advances
under this paragraph shall in all events continue until final disposition of any Proceeding, including any appeal therein. Nothing in this Section 8 shall limit
Indemnitee’s right to advancement pursuant to Section 12(e) of this Agreement.
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Section 9.        Procedure for Notification and Defense of Claim.
 

(a)       To obtain indemnification under this Agreement, Indemnitee shall submit to the Company a written request therefor specifying the
basis for the claim, the amounts for which Indemnitee is seeking payment under this Agreement, and all documentation related thereto as reasonably
requested by the Company.

 
(b)       In the event that the Company shall be obligated hereunder to provide indemnification for or make any advancement of Expenses

with respect to any Proceeding, the Company shall be entitled to assume the defense of such Proceeding, or any claim, issue or matter therein, with counsel
approved by Indemnitee (which approval shall not be unreasonably withheld or delayed) upon the delivery to Indemnitee of written notice of the Company’s
election to do so. After delivery of such notice, approval of such counsel by Indemnitee and the retention of such counsel by the Company, the Company will
not be liable to Indemnitee under this Agreement for any fees or expenses of separate counsel subsequently employed by or on behalf of Indemnitee with
respect to the same Proceeding; provided that (i) Indemnitee shall have the right to employ separate counsel in any such Proceeding at Indemnitee’s expense
and (ii) if (A) the employment of separate counsel by Indemnitee has been previously authorized by the Company, (B) Indemnitee shall have reasonably
concluded that there may be a conflict of interest between the Company and Indemnitee in the conduct of such defense, or (C) the Company shall not
continue to retain such counsel to defend such Proceeding, then the fees and expenses actually and reasonably incurred by Indemnitee with respect to his or
her separate counsel shall be Expenses hereunder.
 

(c)        In the event that the Company does not assume the defense in a Proceeding pursuant to paragraph (b) above, then the Company will
be entitled to participate in the Proceeding at its own expense.

 
(d)        The Company shall not be liable to indemnify Indemnitee under this Agreement for any amounts paid in settlement of any

Proceeding effected without its prior written consent (which consent shall not be unreasonably withheld or delayed). The Company shall not, without the
prior written consent of Indemnitee (which consent shall not be unreasonably withheld or delayed), enter into any settlement which (i) includes an admission
of fault of Indemnitee, any non-monetary remedy imposed on Indemnitee or any monetary damages for which Indemnitee is not wholly and actually
indemnified hereunder or (ii) with respect to any Proceeding with respect to which Indemnitee may be or is made a party or may be otherwise entitled to seek
indemnification hereunder, does not include the full release of Indemnitee from all liability in respect of such Proceeding.
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Section 10.        Procedure Upon Application for Indemnification.2
 

(a)       Upon written request by Indemnitee for indemnification pursuant to Section 9(a), a determination, if such determination is required
by applicable law, with respect to Indemnitee’s entitlement to indemnification hereunder shall be made in the specific case by one of the following methods:
[(x) if a Change in Control shall have occurred and indemnification is being requested by Indemnitee hereunder in his or her capacity as a director of the
Company, by Independent Counsel in a written opinion to the Board; or (y) in any other case,] (i) by a majority vote of the disinterested directors, even
though less than a quorum; (ii) by a committee of disinterested directors designated by a majority vote of the disinterested directors, even though less than a
quorum; or (iii) if there are no disinterested directors or if the disinterested directors so direct, by Independent Counsel in a written opinion to the Board. For
purposes hereof, disinterested directors are those members of the Board who are not parties to the action, suit or proceeding in respect of which
indemnification is sought. In the case that such determination is made by Independent Counsel, a copy of Independent Counsel’s written opinion shall be
delivered to Indemnitee and, if it is so determined that Indemnitee is entitled to indemnification, payment to Indemnitee shall be made within thirty (30) days
after such determination. Indemnitee shall cooperate with the Independent Counsel or the Company, as applicable, in making such determination with respect
to Indemnitee’s entitlement to indemnification, including providing to such counsel or the Company, upon reasonable advance request, any documentation or
information which is not privileged or otherwise protected from disclosure and which is reasonably available to Indemnitee and reasonably necessary to such
determination. Any out-of-pocket costs or expenses (including reasonable attorneys’ fees and disbursements) actually and reasonably incurred by Indemnitee
in so cooperating with the Independent Counsel or the Company shall be borne by the Company (irrespective of the determination as to Indemnitee’s
entitlement to indemnification) and the Company hereby indemnifies and agrees to hold Indemnitee harmless therefrom.
 

(b)       If the determination of entitlement to indemnification is to be made by Independent Counsel pursuant to Section 10(a), the
Independent Counsel shall be selected by the Board[; provided that, if a Change in Control shall have occurred and indemnification is being requested by
Indemnitee hereunder in his or her capacity as a director of the Company, the Independent Counsel shall be selected by Indemnitee]. Indemnitee [or the
Company, as the case may be,] may, within ten (10) days after written notice of such selection, deliver to the Company [or Indemnitee, as the case may be,] a
written objection to such selection; provided, however, that such objection may be asserted only on the ground that the Independent Counsel so selected does
not meet the requirements of “Independent Counsel” as defined in Section 2 of this Agreement, and the objection shall set forth with particularity the factual
basis of such assertion. Absent a proper and timely objection, the person so selected shall act as Independent Counsel. If such written objection is so made
and substantiated, the Independent Counsel so selected may not serve as Independent Counsel unless and until such objection is withdrawn or the Delaware
Court has determined that such objection is without merit. If, within twenty (20) days after the later of (i) submission by Indemnitee of a written request for
indemnification pursuant to Section 9(a), and (ii) the final disposition of the Proceeding, including any appeal therein, no Independent Counsel shall have
been selected without objection, either Indemnitee or the Company may petition the Delaware Court for resolution of any objection which shall have been
made by Indemnitee or the Company to the selection of Independent Counsel and/or for the appointment as Independent Counsel of a person selected by the
court or by such other person as the court shall designate. The person with respect to whom all objections are so resolved or the person so appointed shall act
as Independent Counsel under Section 10(a) hereof. Upon the due commencement of any judicial proceeding or arbitration pursuant to Section 12(a) of this
Agreement, Independent Counsel shall be discharged and relieved of any further responsibility in such capacity (subject to the applicable standards of
professional conduct then prevailing).

 
 

2 NTD: Bracketed portions for CEO Director version only
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Section 11.        Presumptions and Effect of Certain Proceedings.

 
(a)       To the extent permitted by applicable law, in making a determination with respect to entitlement to indemnification hereunder, it shall

be presumed that Indemnitee is entitled to indemnification under this Agreement if Indemnitee has submitted a request for indemnification in accordance
with Section 9(a) of this Agreement, and the Company shall have the burden of proof to overcome that presumption in connection with the making of any
determination contrary to that presumption. Neither (i) the failure of the Company or of Independent Counsel to have made a determination prior to the
commencement of any action pursuant to this Agreement that indemnification is proper in the circumstances because Indemnitee has met the applicable
standard of conduct, nor (ii) an actual determination by the Company or by Independent Counsel that Indemnitee has not met such applicable standard of
conduct, shall be a defense to the action or create a presumption that Indemnitee has not met the applicable standard of conduct.

 
(b)       The termination of any Proceeding or of any claim, issue or matter therein, by judgment, order, settlement or conviction, or upon a

plea of guilty, nolo contendere or its equivalent, shall not (except as otherwise expressly provided in this Agreement) of itself adversely affect the right of
Indemnitee to indemnification or create a presumption that Indemnitee did not act in good faith and in a manner which he or she reasonably believed to be in
or not opposed to the best interests of the Company or, with respect to any criminal Proceeding, that Indemnitee had reasonable cause to believe that his or
her conduct was unlawful.

 
(c)       The knowledge and/or actions, or failure to act, of any director, manager, partner, officer, employee, agent or trustee of the Company,

any subsidiary of the Company, or any Enterprise shall not be imputed to Indemnitee for purposes of determining the right to indemnification under this
Agreement.

 
Section 12.        Remedies of Indemnitee.
 

(a)       Subject to Section 12(f), in the event that (i) a determination is made pursuant to Section 10 of this Agreement that Indemnitee is not
entitled to indemnification under this Agreement, (ii) advancement of Expenses is not timely made pursuant to Section 8 of this Agreement, (iii) no
determination of entitlement to indemnification shall have been made pursuant to Section 10(a) of this Agreement within sixty (60) days after receipt by the
Company of the request for indemnification for which a determination is to be made other than by Independent Counsel, (iv) payment of indemnification or
reimbursement of expenses is not made pursuant to Section 5 or 6 or the last sentence of Section 10(a) of this Agreement within thirty (30) days after receipt
by the Company of a written request therefor (including any invoices received by Indemnitee, which such invoices may be redacted as necessary to avoid the
waiver of any privilege accorded by applicable law) or (v) payment of indemnification pursuant to Section 3 or 4 of this Agreement is not made within thirty
(30) days after a determination has been made that Indemnitee is entitled to indemnification, Indemnitee shall be entitled to an adjudication by the Delaware
Court of his or her entitlement to such indemnification or advancement. Alternatively, Indemnitee, at his or her option, may seek an award in arbitration to be
conducted by a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association. Indemnitee shall commence such
proceeding seeking an adjudication or an award in arbitration within 180 days following the date on which Indemnitee first has the right to commence such
proceeding pursuant to this Section 12(a); provided, however, that the foregoing time limitation shall not apply in respect of a proceeding brought by
Indemnitee to enforce his or her rights under Section 5 of this Agreement. The Company shall not oppose Indemnitee’s right to seek any such adjudication or
award in arbitration.
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(b)       In the event that a determination shall have been made pursuant to Section 10(a) of this Agreement that Indemnitee is not entitled to

indemnification, any judicial proceeding or arbitration commenced pursuant to this Section 12 shall be conducted in all respects as a de novo trial, or
arbitration, on the merits and Indemnitee shall not be prejudiced by reason of that adverse determination. In any judicial proceeding or arbitration
commenced pursuant to this Section 12, the Company shall have the burden of proving Indemnitee is not entitled to indemnification or advancement, as the
case may be.
 

(c)        If a determination shall have been made pursuant to Section 10(a) of this Agreement that Indemnitee is entitled to indemnification,
the Company shall be bound by such determination in any judicial proceeding or arbitration commenced pursuant to this Section 12, absent (i) a
misstatement by Indemnitee of a material fact, or an omission of a material fact necessary to make Indemnitee’s statement not materially misleading, in
connection with the request for indemnification, or (ii) a prohibition of such indemnification under applicable law.
 

(d)       The Company shall be precluded from asserting in any judicial proceeding or arbitration commenced pursuant to this Section 12 that
the procedures and presumptions of this Agreement are not valid, binding and enforceable and shall stipulate in any such court or before any such arbitrator
that the Company is bound by all the provisions of this Agreement.

 
(e)       The Company shall indemnify Indemnitee to the fullest extent permitted by law against any and all Enforcement Expenses and, if

requested by Indemnitee, shall (within thirty (30) days after receipt by the Company of a written request therefor) advance, to the extent not prohibited by
law, such Enforcement Expenses to Indemnitee, which are incurred by Indemnitee in connection with any action brought by Indemnitee for indemnification
or advancement from the Company under this Agreement or under any directors’ and officers’ liability insurance policies maintained by the Company in the
suit for which indemnification or advancement is being sought. Such written request for advancement shall include invoices received by Indemnitee in
connection with such Enforcement Expenses but, in the case of invoices in connection with legal services, any references to legal work performed or to
expenditures made that would cause Indemnitee to waive any privilege accorded by applicable law need not be included with the invoice.

 
(f)       Notwithstanding anything in this Agreement to the contrary, no determination as to entitlement to indemnification under this

Agreement shall be required to be made prior to the final disposition of the Proceeding, including any appeal therein.
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Section 13.        Non-exclusivity; Survival of Rights; Insurance; Subrogation.

 
(a)       The rights of indemnification and to receive advancement as provided by this Agreement shall not be deemed exclusive of any other

rights to which Indemnitee may at any time be entitled under applicable law, the Charter, the Bylaws, any agreement, a vote of stockholders or a resolution of
directors, or otherwise. No amendment, alteration or repeal of this Agreement or of any provision hereof shall limit or restrict any right of Indemnitee under
this Agreement in respect of any action taken or omitted by such Indemnitee in his or her Corporate Status prior to such amendment, alteration or repeal. To
the extent that a change in Delaware law, whether by statute or judicial decision, permits greater indemnification or advancement than would be afforded
currently under the Charter, Bylaws and this Agreement, it is the intent of the parties hereto that Indemnitee shall enjoy by this Agreement the greater
benefits so afforded by such change. No right or remedy herein conferred is intended to be exclusive of any other right or remedy, and every other right and
remedy shall be cumulative and in addition to every other right and remedy given hereunder or now or hereafter existing at law or in equity or otherwise. The
assertion or employment of any right or remedy hereunder, or otherwise, shall not prevent the concurrent assertion or employment of any other right or
remedy.

 
(b)       To the extent that the Company maintains an insurance policy or policies providing liability insurance for directors, managers,

partners, officers, employees, agents or trustees of the Company or of any other Enterprise, Indemnitee shall be covered by such policy or policies in
accordance with its or their terms to the maximum extent of the coverage available for any such director, manager, partner, officer, employee, agent or trustee
under such policy or policies. If, at the time of the receipt of a notice of a claim pursuant to the terms hereof, the Company has director and officer liability
insurance in effect, the Company shall give prompt notice of the commencement of such proceeding to the insurers in accordance with the procedures set
forth in the respective policies. The Company shall thereafter take all necessary or desirable action to cause such insurers to pay, on behalf of Indemnitee, all
amounts payable as a result of such proceeding in accordance with the terms of such policies.
 

(c)       In the event of any payment under this Agreement, the Company shall be subrogated to the extent of such payment to all of the rights
of recovery of Indemnitee, who shall execute all papers required and take all action necessary to secure such rights, including execution of such documents as
are necessary to enable the Company to bring suit to enforce such rights.

 
(d)       The Company’s obligation to provide indemnification or advancement hereunder to Indemnitee who is or was serving at the request

of the Company as a director, manager, partner, officer, employee, agent or trustee of any other Enterprise shall be reduced by any amount Indemnitee has
actually received as indemnification or advancement from such other Enterprise.

 
Section 14.         Duration of Agreement. This Agreement shall continue until and terminate upon the later of: (a) ten (10) years after the date that

Indemnitee shall have ceased to serve as [both a director and] an officer of the Company or (b) one (1) year after the final termination of any Proceeding,
including any appeal, then pending in respect of which Indemnitee is granted rights of indemnification or advancement hereunder and of any proceeding
commenced by Indemnitee pursuant to Section 12 of this Agreement relating thereto. This Agreement shall be binding upon the Company and its successors
and assigns and shall inure to the benefit of Indemnitee and his or her heirs, executors and administrators. The Company shall require and cause any
successor (whether direct or indirect by purchase, merger, consolidation or otherwise) to all, substantially all or a substantial part, of the business and/or
assets of the Company, by written agreement in form and substance satisfactory to Indemnitee, expressly to assume and agree to perform this Agreement in
the same manner and to the same extent that the Company would be required to perform if no such succession had taken place.
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Section 15.        Severability. If any provision or provisions of this Agreement shall be held to be invalid, illegal or unenforceable for any reason

whatsoever: (a) the validity, legality and enforceability of the remaining provisions of this Agreement (including, without limitation, each portion of any
section of this Agreement containing any such provision held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall
not in any way be affected or impaired thereby and shall remain enforceable to the fullest extent permitted by law; (b) such provision or provisions shall be
deemed reformed to the extent necessary to conform to applicable law and to give the maximum effect to the intent of the parties hereto; and (c) to the fullest
extent possible, the provisions of this Agreement (including, without limitation, each portion of any section of this Agreement containing any such provision
held to be invalid, illegal or unenforceable, that is not itself invalid, illegal or unenforceable) shall be construed so as to give effect to the intent manifested
thereby.
 

Section 16.        Enforcement.
 

(a)       The Company expressly confirms and agrees that it has entered into this Agreement and assumed the obligations imposed on it
hereby in order to induce Indemnitee to serve or continue to serve as [a director and] an officer of the Company, and the Company acknowledges that
Indemnitee is relying upon this Agreement in serving as [a director and] an officer of the Company.

 
(b)       This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof and supersedes

all prior agreements and understandings, oral, written and implied, between the parties hereto with respect to the subject matter hereof; provided, however,
that this Agreement is a supplement to and in furtherance of the Charter, the Bylaws and applicable law, and shall not be deemed a substitute therefor, nor to
diminish or abrogate any rights of Indemnitee thereunder.

 
Section 17.        Modification and Waiver. No supplement, modification or amendment, or waiver of any provision, of this Agreement shall be

binding unless executed in writing by the parties thereto. No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of
any other provisions of this Agreement nor shall any waiver constitute a continuing waiver. No supplement, modification or amendment of this Agreement or
of any provision hereof shall limit or restrict any right of Indemnitee under this Agreement in respect of any action taken or omitted by such Indemnitee prior
to such supplement, modification or amendment.
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Section 18.        Notice by Indemnitee. Indemnitee agrees promptly to notify the Company in writing upon being served with any summons, citation,

subpoena, complaint, indictment, information or other document relating to any Proceeding or matter which may be subject to indemnification,
reimbursement or advancement as provided hereunder. The failure of Indemnitee to so notify the Company shall not relieve the Company of any obligation
which it may have to Indemnitee under this Agreement or otherwise.
 

Section 19.        Notices. All notices, requests, demands and other communications under this Agreement shall be in writing and shall be deemed to
have been duly given if (i) delivered by hand and receipted for by the party to whom said notice or other communication shall have been directed, (ii) mailed
by certified or registered mail with postage prepaid, on the third business day after the date on which it is so mailed, (iii) mailed by reputable overnight
courier and receipted for by the party to whom said notice or other communication shall have been directed or (iv) sent by facsimile transmission, with
receipt of oral confirmation that such transmission has been received:
 

(a)       If to Indemnitee, at such address as Indemnitee shall provide to the Company.
 
(b)       If to the Company to:
 

Aerovate Therapeutics, Inc.
200 Berkeley Street, Floor 18
Boston, MA 02116
Attention: Chief Financial Officer
 

or to any other address as may have been furnished to Indemnitee by the Company.
 

Section 20.        Contribution. To the fullest extent permissible under applicable law, if the indemnification provided for in this Agreement is
unavailable to Indemnitee for any reason whatsoever, the Company, in lieu of indemnifying Indemnitee, shall contribute to the amount incurred by
Indemnitee, whether for judgments, fines, penalties, excise taxes, amounts paid or to be paid in settlement and/or for Expenses, in connection with any
Proceeding in such proportion as is deemed fair and reasonable in light of all of the circumstances in order to reflect (i) the relative benefits received by the
Company and Indemnitee in connection with the event(s) and/or transaction(s) giving rise to such Proceeding; and/or (ii) the relative fault of the Company
(and its directors, officers, employees and agents) and Indemnitee in connection with such event(s) and/or transactions.

 
Section 21.        Internal Revenue Code Section 409A. The Company intends for this Agreement to comply with the Indemnification exception

under Section 1.409A-1(b)(10) of the regulations promulgated under the Internal Revenue Code of 1986, as amended (the “Code”), which provides that
indemnification of, or the purchase of an insurance policy providing for payments of, all or part of the expenses incurred or damages paid or payable by
Indemnitee with respect to a bona fide claim against Indemnitee or the Company do not provide for a deferral of compensation, subject to Section 409A of
the Code, where such claim is based on actions or failures to act by Indemnitee in his or her capacity as a service provider of the Company. The parties intend
that this Agreement be interpreted and construed with such intent.
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Section 22.        Applicable Law and Consent to Jurisdiction. This Agreement and the legal relations among the parties shall be governed by, and

construed and enforced in accordance with, the laws of the State of Delaware, without regard to its conflict of laws rules. Except with respect to any
arbitration commenced by Indemnitee pursuant to Section 12(a) of this Agreement, the Company and Indemnitee hereby irrevocably and unconditionally (i)
agree that any action or proceeding arising out of or in connection with this Agreement shall be brought only in the Delaware Court, and not in any other
state or federal court in the United States of America or any court in any other country, (ii) consent to submit to the exclusive jurisdiction of the Delaware
Court for purposes of any action or proceeding arising out of or in connection with this Agreement, (iii) consent to service of process at the address set forth
in Section 19 of this Agreement with the same legal force and validity as if served upon such party personally within the State of Delaware, (iv) waive any
objection to the laying of venue of any such action or proceeding in the Delaware Court, and (v) waive, and agree not to plead or to make, any claim that any
such action or proceeding brought in the Delaware Court has been brought in an improper or inconvenient forum.

 
Section 23.        Headings. The headings of the paragraphs of this Agreement are inserted for convenience only and shall not be deemed to constitute

part of this Agreement or to affect the construction thereof.
 
Section 24.        Identical Counterparts. This Agreement may be executed in one or more counterparts, each of which shall for all purposes be

deemed to be an original but all of which together shall constitute one and the same Agreement. Only one such counterpart signed by the party against whom
enforceability is sought needs to be produced to evidence the existence of this Agreement.

 
[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be signed as of the day and year first above written.

 
 AEROVATE THERAPEUTICS, INC.

  
 
 By:  
  Name:
  Title:
 
 
   [Name of Indemnitee]

 

 



 
Exhibit 10.6

 
EMPLOYMENT AGREEMENT

 
This Employment Agreement (“Agreement”) is made between Aerovate Therapeutics Inc., a Delaware corporation (the “Company”), and

_____________________ (the “Executive”) and is effective as of the closing of the Company’s first underwritten public offering of its equity securities
pursuant to an effective registration statement under the Securities Act of 1933, as amended (the “Effective Date”). Except with respect to the Equity
Documents (as defined below), this Agreement supersedes in all respects all prior agreements between you and the Company regarding the subject matter
herein, including without limitation (i) the letter agreement between you and the Company dated ______ (the “Prior Agreement”), and (ii) any offer letter,
employment agreement or severance agreement.

 
WHEREAS, the Company desires to continue to employ you and you desire to continue to be employed by the Company on the new terms and

conditions contained herein.
 
NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained and other good and valuable consideration, the

receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:
 
1.             Employment.
 

(a)               Term. The Company shall employ you and you shall be employed by the Company pursuant to this Agreement commencing as
of the Effective Date and continuing until such employment is terminated in accordance with the provisions hereof (the “Term”). Your employment with the
Company will continue to be “at will,” meaning that your employment may be terminated by the Company or you at any time and for any reason subject to
the terms of this Agreement.

 
(b)               Position and Duties. You shall serve as the [Title] of the Company and shall have such powers and duties as may from time to

time be prescribed by the [Board of Directors (the “Board”)1/Chief Executive Officer (the “CEO”)2] You shall devote your full working time and efforts
to the business and affairs of the Company. Notwithstanding the foregoing, you may serve on other boards of directors, with the approval of the [CEO/the
Board3], or engage in religious, charitable or other community activities as long as such services and activities are disclosed to the Board and do not interfere
with your performance of your duties to the Company.

 
2.             Compensation and Related Matters.
 

(a)               Base Salary. Your initial base salary shall be paid at the rate of $[__________] per year. Your base salary shall be subject to
periodic review by the Board or the Compensation Committee of the Board (the “Compensation Committee”). The base salary in effect at any given time is
referred to herein as “Base Salary.” The Base Salary shall be payable in a manner that is consistent with the Company’s usual payroll practices for executive
officers.
 
 

1 For Tim Noyes
 

2 For other executives.
 

3 Board reference for Tim Noyes only
 

 



 

 
(b)               Incentive Compensation. You shall be eligible to receive cash incentive compensation as determined by the Board or the

Compensation Committee from time to time. Your initial target annual incentive compensation shall be [___] percent of your Base Salary. The target annual
incentive compensation in effect at any given time is referred to herein as “Target Bonus.” The actual amount of your annual incentive compensation, if any,
shall be determined in the sole discretion of the Board or the Compensation Committee, subject to the terms of any applicable incentive compensation plan
that may be in effect from time to time. To earn incentive compensation, you must be employed by the Company on the day such incentive compensation is
paid.

 
(c)               Expenses. You shall be entitled to receive prompt reimbursement for all reasonable expenses incurred by you during the Term

in performing services hereunder, in accordance with the policies and procedures then in effect and established by the Company for its executive officers.
 
(d)               Other Benefits. You shall be eligible to participate in or receive benefits under the Company’s employee benefit plans in effect

from time to time, subject to the terms of such plans.
 
(e)               Paid Time Off. You shall be entitled to take paid time off in accordance with the Company’s applicable paid time off policy for

executives, as may be in effect from time to time.
 
(f)                Equity. The equity awards held by you shall continue to be governed by the terms and conditions of the Company’s applicable

equity incentive plan(s) and the applicable award agreement(s) governing the terms of such equity awards held by you (collectively, the “Equity
Documents”), provided, however, and notwithstanding anything to the contrary in the Equity Documents, Section 6(a)(ii) of this Agreement shall apply in the
event of a termination by the Company without Cause or by you for Good Reason in either event within the Change in Control Period (as such terms are
defined below).

 
3.             Termination. Your employment hereunder may be terminated without any breach of this Agreement under the following circumstances:
 

(a)               Death. Your employment hereunder shall terminate upon death.
 
(b)               Disability. The Company may terminate your employment if you are disabled and unable to perform or expected to be unable

to perform the essential functions of your then existing position or positions under this Agreement with or without reasonable accommodation for a period of
180 days (which need not be consecutive) in any 12-month period. If any question shall arise as to whether during any period you are disabled so as to be
unable to perform the essential functions of your then existing position or positions with or without reasonable accommodation, you may, and at the request
of the Company shall, submit to the Company a certification in reasonable detail by a physician selected by the Company to whom you or your guardian has
no reasonable objection as to whether you are disabled or how long such disability is expected to continue, and such certification shall for the purposes of
this Agreement be conclusive of the issue. You shall cooperate with any reasonable request of the physician in connection with such certification. If such
question shall arise and you shall fail to submit such certification, the Company’s determination of such issue shall be binding on you. Nothing in this Section
3(b) shall be construed to waive your rights, if any, under existing law including, without limitation, the Family and Medical Leave Act of 1993, 29 U.S.C.
§2601 et seq. and the Americans with Disabilities Act, 42 U.S.C. §12101 et seq.
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(c)               Termination by Company for Cause. The Company may terminate the your employment hereunder for Cause. For purposes of

this Agreement, “Cause” shall mean any of the following:
 

(i)             conduct by you constituting a material act of misconduct in connection with the performance of your duties, including,
without limitation, (A) willful failure or refusal to perform material responsibilities that have been requested by the [Board/CEO4]; (B) dishonesty to the
[Board/CEO5] with respect to any material matter; or (C) misappropriation of funds or property of the Company or any of its subsidiaries or affiliates other
than the occasional, customary and de minimis use of Company property for personal purposes;

 
(ii)            the commission by you of acts satisfying the elements of (A) any felony or (B) a misdemeanor involving moral

turpitude, deceit, dishonesty or fraud;
 
(iii)           any misconduct by you, regardless of whether or not in the course of your employment, that would reasonably be

expected to result in material injury or reputational harm to the Company or any of its subsidiaries or affiliates if you were to continue to be employed in the
same position;

 
(iv)           continued non-performance by you of your duties hereunder (other than by reason of your physical or mental illness,

incapacity or disability) which has continued for more than 30 days following written notice of such non-performance from the [Board/CEO6];
 
(v)            a breach by you of any of the provisions contained in Section 8 of this Agreement or the Restrictive Covenants

Agreement (as defined below);
 
(vi)           a material violation by you of any of the Company’s written employment policies; or
 
(vii)          your failure to cooperate with a bona fide internal investigation or an investigation by regulatory or law enforcement

authorities, after being instructed by the Company to cooperate, or the willful destruction or failure to preserve documents or other materials known to be
relevant to such investigation or the inducement of others to fail to cooperate or to produce documents or other materials in connection with such
investigation.
 
 

4 Board for Tim Noyes; CEO for all other executives.
 

5 Board for Tim Noyes; CEO for all other executives.
 

6 Board for Tim Noyes; CEO for all other executives.
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(d)               Termination by the Company without Cause. The Company may terminate your employment hereunder at any time without

Cause. Any termination by the Company of your employment under this Agreement which does not constitute a termination for Cause under Section 3(c) and
does not result from the death or disability of you under Section 3(a) or (b) shall be deemed a termination without Cause.

 
(e)               Termination by You. You may terminate employment hereunder at any time for any reason, including but not limited to, Good

Reason. For purposes of this Agreement, “Good Reason” shall mean that you have completed all steps of the Good Reason Process (hereinafter defined)
following the occurrence of any of the following events without your consent (each, a “Good Reason Condition”):

 
(i)              a material diminution in your responsibilities, authority, or duties;
 
(ii)             a material diminution in your Base Salary except for across-the-board salary reductions based on the Company’s

financial performance similarly affecting all or substantially all senior management employees of the Company;
 
(iii)           a material change in the geographic location at which you provide services to the Company, such that there is an

increase of at least fifty (50) miles of driving distance to such location from your principal residence as of such change; or
 
(iv)           a material breach of this Agreement by the Company.
 

The “Good Reason Process” consists of the following steps:
 

(i)             you reasonably determine in good faith that a Good Reason Condition has occurred;
 
(ii)            you notify the Company in writing of the first occurrence of the Good Reason Condition within 60 days of the first

occurrence of such condition;
 
(iii)           you cooperate in good faith with the Company’s efforts, for a period of not less than 30 days following such notice (the

“Cure Period”), to remedy the Good Reason Condition;
 
(iv)           notwithstanding such efforts, the Good Reason Condition continues to exist; and
 
(v)            you terminate employment within 60 days after the end of the Cure Period.
 

If the Company cures the Good Reason Condition during the Cure Period, Good Reason shall be deemed not to have occurred.
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If your employment with the Company is terminated for any reason, the Company shall pay or provide to you (or your authorized representative or estate) (i)
any Base Salary earned through the Date of Termination; (ii) unpaid expense reimbursements (subject to, and in accordance with, Section 2(c) of this
Agreement); and (iii) any vested benefits you may have under any employee benefit plan of the Company through the Date of Termination, which vested
benefits shall be paid and/or provided in accordance with the terms of such employee benefit plans (collectively, the “Accrued Obligations”).
 

4.             Notice and Date of Termination.
 

(a)               Notice of Termination. Except for termination as specified in Section 3(a), any termination of your employment by the
Company or any such termination by you shall be communicated by written Notice of Termination to the other party hereto. For purposes of this Agreement,
a “Notice of Termination” shall mean a notice which shall indicate the specific termination provision in this Agreement relied upon.

 
(b)               Date of Termination. “Date of Termination” shall mean: (i) if your employment is terminated by death, the date of death; (ii) if

your employment is terminated on account of disability under Section 3(b) or by the Company for Cause under Section 3(c), the date on which Notice of
Termination is given; (iii) if your employment is terminated by the Company without Cause under Section 3(d), the date on which a Notice of Termination is
given or the date otherwise specified by the Company in the Notice of Termination; (iv) if your employment is terminated by you under Section 3(e) other
than for Good Reason, 30 days after the date on which a Notice of Termination is given, and (v) if your employment is terminated by you under Section 3(e)
for Good Reason, the date on which a Notice of Termination is given after the end of the Cure Period. Notwithstanding the foregoing, in the event that you
give a Notice of Termination to the Company, the Company may unilaterally accelerate the Date of Termination and such acceleration shall not result in a
termination by the Company for purposes of this Agreement.

 
5.             Severance Pay and Benefits Upon Termination by the Company without Cause or by You for Good Reason Outside the Change in Control

Period. If your employment is terminated by the Company without Cause as provided in Section 3(d), or you terminate employment for Good Reason as
provided in Section 3(e), each outside of the Change in Control Period (as defined below), then, in addition to the Accrued Obligations, and subject to (i) you
signing a separation agreement and release in a form and manner satisfactory to the Company, which shall include, without limitation, a general release of
claims against the Company and all related persons and entities, a reaffirmation of all of your Continuing Obligations (as defined below)[, and, in the
Company’s sole discretion, a one-year post-employment noncompetition agreement]7, and shall provide that if you breach any of the Continuing
Obligations, all payments of the Severance Amount shall immediately cease (the “Separation Agreement and Release”), and (ii) the Separation Agreement
and Release becoming irrevocable, all within 60 days after the Date of Termination (or such shorter period as set forth in the Separation Agreement and
Release), which shall include a seven (7) [business]8 day revocation period:

 
 

7 For MA executives.
 
8 For MA executives.
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(a)               the Company shall pay you an amount equal to [___] months of your Base Salary (the “Severance Amount”); [provided in the

event you are entitled to any payments pursuant to the Restrictive Covenants Agreement, the Severance Amount received in any calendar year will
be reduced by the amount you are paid in the same such calendar year pursuant to the Restrictive Covenants Agreement (the “Restrictive
Covenants Agreement Setoff”);]9 and

 
(b)               subject to your copayment of premium amounts at the applicable active employees’ rate and your proper election to receive

benefits under the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended (“COBRA”), the Company shall pay to the group health plan
provider, the COBRA provider or you a monthly payment equal to the monthly employer contribution that the Company would have made to provide health
insurance to you if you had remained employed by the Company until the earliest of (A) the [__]10 month anniversary of the Date of Termination; (B) your
eligibility for group medical plan benefits under any other employer’s group medical plan; or (C) the cessation of your continuation rights under COBRA;
provided, however, if the Company determines that it cannot pay such amounts to the group health plan provider or the COBRA provider (if applicable)
without potentially violating applicable law (including, without limitation, Section 2716 of the Public Health Service Act), then the Company shall convert
such payments to payroll payments directly to you for the time period specified above. Such payments shall be subject to tax-related deductions and
withholdings and paid on the Company’s regular payroll dates.

 
The amounts payable under Section 5, to the extent taxable, shall be paid out in substantially equal installments in accordance with the Company’s payroll
practice over [__]11 months commencing within 60 days after the Date of Termination; provided, however, that if the 60-day period begins in one calendar
year and ends in a second calendar year, the Severance Amount, to the extent it qualifies as “non-qualified deferred compensation” within the meaning of
Section 409A of the Internal Revenue Code of 1986, as amended (the “Code”), shall begin to be paid in the second calendar year by the last day of such 60-
day period; provided, further, that the initial payment shall include a catch-up payment to cover amounts retroactive to the day immediately following the
Date of Termination. Each payment pursuant to this Agreement is intended to constitute a separate payment for purposes of Treasury Regulation Section
1.409A-2(b)(2).
 

6.             Severance Pay and Benefits Upon Termination by the Company without Cause or by the You for Good Reason within the Change in
Control Period. The provisions of this Section 6 shall apply in lieu of, and expressly supersede, the provisions of Section 5 if (i) your employment is
terminated either (a) by the Company without Cause as provided in Section 3(d), or (b) by you for Good Reason as provided in Section 3(e), and (ii) the Date
of Termination is within [1 month prior to, or 12]12 months after the occurrence of the first event constituting a Change in Control (such period, the “Change
in Control Period”). These provisions shall terminate and be of no further force or effect after a Change in Control Period.

 
 

9 For MA executives.
 
10 NTD: Period to match the length of base salary continuation.
 
11 NTD: Period to match the length of base salary continuation
 
12 For Tim Noyes only
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(a)               If your employment is terminated by the Company without Cause as provided in Section 3(d) or you terminate employment for

Good Reason as provided in Section 3(e) and in each case the Date of Termination occurs during the Change in Control Period, then, in addition to the
Accrued Obligations, and subject to the signing of the Separation Agreement and Release by you and the Separation Agreement and Release becoming fully
effective, all within the time frame set forth in the Separation Agreement and Release but in no event more than 60 days after the Date of Termination:

 
(i)              the Company shall pay you a lump sum in cash in an amount equal to [___] times the sum of (A) your then current

Base Salary (or your Base Salary in effect immediately prior to the Change in Control, if higher) plus (B) your Target Bonus for the then-current
year (the “Change in Control Payment”); provided the Change in Control Payment shall be reduced by the amount of the Restrictive Covenants
Agreement Setoff, if applicable13; and

 
(ii)             notwithstanding anything to the contrary in any applicable option agreement or other stock-based award agreement, all

time-based stock options and other stock-based awards subject to time-based vesting held by you (the “Time-Based Equity Awards”) shall
immediately accelerate and become fully exercisable or nonforfeitable as of the later of (i) the Date of Termination or (ii) the effective date of the
Separation Agreement and Release (the “Accelerated Vesting Date”); provided that any termination or forfeiture of the unvested portion of such
Time-Based Equity Awards that would otherwise occur on the Date of Termination in the absence of this Agreement will be delayed until the
effective date of the Separation Agreement and Release and will only occur if the vesting pursuant to this subsection does not occur due to the
absence of the Separation Agreement and Release becoming fully effective within the time period set forth therein. Notwithstanding the foregoing,
no additional vesting of the Time-Based Equity Awards shall occur during the period between your Date of Termination and the Accelerated Vesting
Date; and

 
(iii)            subject to your copayment of premium amounts at the applicable active employees’ rate and your proper election to

receive benefits under COBRA, the Company shall pay to the group health plan provider, the COBRA provider or you a monthly payment equal to
the monthly employer contribution that the Company would have made to provide health insurance to you if you had remained employed by the
Company until the earliest of (A) the [__]14 month anniversary of the Date of Termination; (B) your eligibility for group medical plan benefits under
any other employer’s group medical plan; or (C) the cessation of your continuation rights under COBRA; provided, however, if the Company
determines that it cannot pay such amounts to the group health plan provider or the COBRA provider (if applicable) without potentially violating
applicable law (including, without limitation, Section 2716 of the Public Health Service Act), then the Company shall convert such payments to
payroll payments directly to you for the time period specified above. Such payments shall be subject to tax-related deductions and withholdings and
paid on the Company’s regular payroll dates.
 

 

13 For MA executives.
 

14 NTD: Period to match severance period
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The amounts payable under this Section 6(a), to the extent taxable, shall be paid or commence to be paid within 60 days after the Date of Termination;
provided, however, that if the 60-day period begins in one calendar year and ends in a second calendar year, such payments to the extent they qualify as “non-
qualified deferred compensation” within the meaning of Section 409A of the Code, shall be paid or commence to be paid in the second calendar year by the
last day of such 60-day period.
 

(b)               Additional Limitation.
 

(i)             Anything in this Agreement to the contrary notwithstanding, in the event that the amount of any compensation, payment
or distribution by the Company to or for the benefit of you, whether paid or payable or distributed or distributable pursuant to the terms of this
Agreement or otherwise, calculated in a manner consistent with Section 280G of the Code, and the applicable regulations thereunder (the
“Aggregate Payments”), would be subject to the excise tax imposed by Section 4999 of the Code, then the Aggregate Payments shall be reduced
(but not below zero) so that the sum of all of the Aggregate Payments shall be $1.00 less than the amount at which you became the subject to the
excise tax imposed by Section 4999 of the Code; provided that such reduction shall only occur if it would result in you receiving a higher After Tax
Amount (as defined below) than you would receive if the Aggregate Payments were not subject to such reduction. In such event, the Aggregate
Payments shall be reduced in the following order, in each case, in reverse chronological order beginning with the Aggregate Payments that are to be
paid the furthest in time from consummation of the transaction that is subject to Section 280G of the Code: (1) cash payments not subject to Section
409A of the Code; (2) cash payments subject to Section 409A of the Code; (3) equity-based payments and acceleration; and (4) non-cash forms of
benefits; provided that in the case of all the foregoing Aggregate Payments all amounts or payments that are not subject to calculation under Treas.
Reg. §1.280G-1, Q&A-24(b) or (c) shall be reduced before any amounts that are subject to calculation under Treas. Reg. §1.280G-1, Q&A-24(b) or
(c).

 
(ii)            For purposes of this Section 6(b), the “After Tax Amount” means the amount of the Aggregate Payments less all

federal, state, and local income, excise and employment taxes imposed on you as a result of your receipt of the Aggregate Payments. For purposes
of determining the After Tax Amount, you shall be deemed to pay federal income taxes at the highest marginal rate of federal income taxation
applicable to individuals for the calendar year in which the determination is to be made, and state and local income taxes at the highest marginal
rates of individual taxation in each applicable state and locality, net of the maximum reduction in federal income taxes which could be obtained
from deduction of such state and local taxes.
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(iii)           The determination as to whether a reduction in the Aggregate Payments shall be made pursuant to Section 6(b)(i) shall

be made by a nationally recognized accounting firm selected by the Company (the “Accounting Firm”), which shall provide detailed supporting
calculations both to the Company and you within 15 business days of the Date of Termination, if applicable, or at such earlier time as is reasonably
requested by the Company or you. Any determination by the Accounting Firm shall be binding upon the Company and you.

 
(c)               Definitions. For purposes of this Section 6, the following terms shall have the following meanings:
 

(i)             “Change in Control” shall mean a “Sale Event” as defined in the Company’s 2021 Stock Option and Incentive Plan.
 

7.             Section 409A.
 

(a)               Anything in this Agreement to the contrary notwithstanding, if at the time of your separation from service within the meaning
of Section 409A of the Code, the Company determines that you are a “specified employee” within the meaning of Section 409A(a)(2)(B)(i) of the Code, then
to the extent any payment or benefit that you become entitled to under this Agreement or otherwise on account of your separation from service would be
considered deferred compensation otherwise subject to the 20 percent additional tax imposed pursuant to Section 409A(a) of the Code as a result of the
application of Section 409A(a)(2)(B)(i) of the Code, such payment shall not be payable and such benefit shall not be provided until the date that is the earlier
of (A) six months and one day after your separation from service, or (B) your death. If any such delayed cash payment is otherwise payable on an installment
basis, the first payment shall include a catch-up payment covering amounts that would otherwise have been paid during the six-month period but for the
application of this provision, and the balance of the installments shall be payable in accordance with their original schedule.

 
(b)               All in-kind benefits provided and expenses eligible for reimbursement under this Agreement shall be provided by the Company

or incurred by you during the time periods set forth in this Agreement. All reimbursements shall be paid as soon as administratively practicable, but in no
event shall any reimbursement be paid after the last day of the taxable year following the taxable year in which the expense was incurred. The amount of in-
kind benefits provided or reimbursable expenses incurred in one taxable year shall not affect the in-kind benefits to be provided or the expenses eligible for
reimbursement in any other taxable year (except for any lifetime or other aggregate limitation applicable to medical expenses). Such right to reimbursement
or in-kind benefits is not subject to liquidation or exchange for another benefit.

 
(c)               To the extent that any payment or benefit described in this Agreement constitutes “non-qualified deferred compensation” under

Section 409A of the Code, and to the extent that such payment or benefit is payable upon your termination of employment, then such payments or benefits
shall be payable only upon your “separation from service.” The determination of whether and when a separation from service has occurred shall be made in
accordance with the presumptions set forth in Treasury Regulation Section 1.409A-1(h).
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(d)               The parties intend that this Agreement will be administered in accordance with Section 409A of the Code. To the extent that

any provision of this Agreement is ambiguous as to its compliance with Section 409A of the Code, the provision shall be read in such a manner so that all
payments hereunder comply with Section 409A of the Code. Each payment pursuant to this Agreement or the Restrictive Covenants Agreement is intended
to constitute a separate payment for purposes of Treasury Regulation Section 1.409A-2(b)(2). The parties agree that this Agreement may be amended, as
reasonably requested by either party, and as may be necessary to fully comply with Section 409A of the Code and all related rules and regulations in order to
preserve the payments and benefits provided hereunder without additional cost to either party.

 
(e)               The Company makes no representation or warranty and shall have no liability to you or any other person if any provisions of

this Agreement are determined to constitute deferred compensation subject to Section 409A of the Code but do not satisfy an exemption from, or the
conditions of, such Section.

 
8.             Continuing Obligations.
 

(a)               Restrictive Covenants Agreement. As a condition of your continued employment, you are required to enter into the Employee
Confidentiality, Assignment, [and] Nonsolicitation [and Noncompetition Agreement]15, attached hereto as Exhibit A (the “Restrictive Covenants
Agreement”). [You acknowledge and agree that you received the Restrictive Covenants Agreement with this Agreement and at least ten (10) business
days before the commencement of your employment.]16 For purposes of this Agreement, the obligations in this Section 8 and those that arise in the
Restrictive Covenants Agreement and any other agreement relating to confidentiality, assignment of inventions, or other restrictive covenants shall
collectively be referred to as the “Continuing Obligations.”

 
(b)               Third-Party Agreements and Rights. You hereby confirm that you are not bound by the terms of any agreement with any

previous employer or other party which restricts in any way your use or disclosure of information, other than confidentiality restrictions (if any), or your
engagement in any business. You represent to the Company that your execution of this Agreement, your employment with the Company and the performance
of your proposed duties for the Company will not violate any obligations you may have to any such previous employer or other party. In your work for the
Company, you will not disclose or make use of any information in violation of any agreements with or rights of any such previous employer or other party,
and you will not bring to the premises of the Company any copies or other tangible embodiments of non-public information belonging to or obtained from
any such previous employment or other party.

 
(c)               Litigation and Regulatory Cooperation. During and after your employment, you shall cooperate fully with the Company in (i)

the defense or prosecution of any claims or actions now in existence or which may be brought in the future against or on behalf of the Company which relate
to events or occurrences that transpired while you were employed by the Company, and (ii) the investigation, whether internal or external, of any matters
about which the Company believes you may have knowledge or information. Your full cooperation in connection with such claims, actions or investigations
shall include, but not be limited to, being available to meet with counsel to answer questions or to prepare for discovery or trial and to act as a witness on
behalf of the Company at mutually convenient times. During and after your employment, you also shall cooperate fully with the Company in connection with
any investigation or review of any federal, state or local regulatory authority as any such investigation or review relates to events or occurrences that
transpired while you were employed by the Company. The Company shall reimburse you for any reasonable out-of-pocket expenses incurred in connection
with your performance of obligations pursuant to this Section 8(c).
 
 

15 For MA executives
 

16 For MA executives.
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(d)               Relief. You agree that it would be difficult to measure any damages caused to the Company which might result from any

breach by you of the Continuing Obligations, and that in any event money damages would be an inadequate remedy for any such breach. Accordingly, you
agree that if you breach, or propose to breach, any portion of the Continuing Obligations, the Company shall be entitled, in addition to all other remedies that
it may have, to an injunction or other appropriate equitable relief to restrain any such breach without showing or proving any actual damage to the Company.

 
(e)               Protected Disclosures and Other Protected Action. Nothing in this Agreement shall be interpreted or applied to prohibit you

from making any good faith report to any governmental agency or other governmental entity (a “Government Agency”) concerning any act or omission that
you reasonably believe constitutes a possible violation of federal or state law or making other disclosures that are protected under the anti-retaliation or
whistleblower provisions of applicable federal or state law or regulation. In addition, nothing contained in this Agreement limits your ability to communicate
with any Government Agency or otherwise participate in any investigation or proceeding that may be conducted by any Government Agency, including your
ability to provide documents or other information, without notice to the Company. In addition, for the avoidance of doubt, pursuant to the federal Defend
Trade Secrets Act of 2016, you shall not be held criminally or civilly liable under any federal or state trade secret law or under this Agreement or the
Restrictive Covenants Agreement for the disclosure of a trade secret that (a) is made (i) in confidence to a federal, state, or local government official, either
directly or indirectly, or to an attorney; and (ii) solely for the purpose of reporting or investigating a suspected violation of law; or (b) is made in a complaint
or other document filed in a lawsuit or other proceeding, if such filing is made under seal.

 
9.             Consent to Jurisdiction. The parties hereby consent to the jurisdiction of the state and federal courts of the Commonwealth of

Massachusetts.17 Accordingly, with respect to any such court action, you (a) submit to the exclusive personal jurisdiction of such courts; (b) consent to
service of process; and (c) waive any other requirement (whether imposed by statute, rule of court, or otherwise) with respect to personal jurisdiction or
service of process.

 
 

17 Change to California for CA executives.
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10.           [Waiver of Jury Trial. You and the Company irrevocably and unconditionally WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY

PROCEEDING (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR
YOUR EMPLOYMENT BY THE COMPANY OR ANY AFFILIATE OF THE COMPANY, INCLUDING WITHOUT LIMITATION YOURS OR THE
COMPANY’S PERFORMANCE UNDER, OR THE ENFORCEMENT OF, THIS AGREEMENT.]18

 
11.           Integration. This Agreement, the Restrictive Covenants Agreement, the Equity Documents, and any other confidentiality or restrictive

covenant obligation the Executive has with the Company, constitute the entire agreement between the parties with respect to the subject matter hereof and
supersedes all prior agreements between the parties concerning such subject matter, including the Prior Agreement.

 
12.           Withholding; Tax Effect. All payments made by the Company to you under this Agreement shall be net of any tax or other amounts

required to be withheld by the Company under applicable law. Nothing in this Agreement shall be construed to require the Company to make any payments
to compensate you for any adverse tax effect associated with any payments or benefits or for any deduction or withholding from any payment or benefit.

 
13.           Assignment. Neither you nor the Company may make any assignment of this Agreement or any interest in it, by operation of law or

otherwise, without the prior written consent of the other; provided, however, that the Company may assign its rights and obligations under this Agreement
(including the Restrictive Covenants Agreement) without your consent to any affiliate or to any person or entity with whom the Company shall hereafter
effect a reorganization, consolidate with, or merge into or to whom it transfers all or substantially all of its properties or assets; provided further that if you
remain employed or become employed by the Company, the purchaser or any of their affiliates in connection with any such transaction, then you shall not be
entitled to any payments, benefits or vesting pursuant to Section 5 or pursuant to Section 6 of this Agreement. This Agreement shall inure to the benefit of
and be binding upon you and the Company, and each of yours and the Company’s respective successors, executors, administrators, heirs and permitted
assigns.

 
14.           Enforceability. If any portion or provision of this Agreement (including, without limitation, any portion or provision of any section of this

Agreement) shall to any extent be declared illegal or unenforceable by a court of competent jurisdiction, then the remainder of this Agreement, or the
application of such portion or provision in circumstances other than those as to which it is so declared illegal or unenforceable, shall not be affected thereby,
and each portion and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

 
15.           Survival. The provisions of this Agreement shall survive the termination of this Agreement and/or the termination of your employment to

the extent necessary to effectuate the terms contained herein.
 

 

18 Remove for CA executives.
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16.           Waiver. No waiver of any provision hereof shall be effective unless made in writing and signed by the waiving party. The failure of any

party to require the performance of any term or obligation of this Agreement, or the waiver by any party of any breach of this Agreement, shall not prevent
any subsequent enforcement of such term or obligation or be deemed a waiver of any subsequent breach.

 
17.           Notices. Any notices, requests, demands and other communications provided for by this Agreement shall be sufficient if in writing and

delivered in person or sent by a nationally recognized overnight courier service or by registered or certified mail, postage prepaid, return receipt requested, to
you at the last address you has filed in writing with the Company or, in the case of the Company, at its main offices, attention of the Board.

 
18.           Amendment. This Agreement may be amended or modified only by a written instrument signed by you and by a duly authorized

representative of the Company.
 
19.           Effect on Other Plans and Agreements. An election by you to resign for Good Reason under the provisions of this Agreement shall not be

deemed a voluntary termination of employment by you for the purpose of interpreting the provisions of any of the Company's benefit plans, programs or
policies. Nothing in this Agreement shall be construed to limit the rights of you under the Company’s benefit plans, programs or policies except as otherwise
provided in Section 8 hereof, and except that you shall have no rights to any severance benefits under any Company severance pay plan, offer letter or
otherwise. [Except for the Restrictive Covenants Agreement,]19 in the event that you are a party to an agreement with the Company providing for
payments or benefits under such plan or agreement and under this Agreement, the terms of this Agreement shall govern and you may receive payment under
this Agreement only and not both. Further, Section 5 and Section 6 of this Agreement are mutually exclusive and in no event shall you be entitled to
payments or benefits pursuant to both Section 5 and Section 6 of this Agreement.

 
20.           Governing Law. This is a Massachusetts contract and shall be construed under and be governed in all respects by the laws of the

Commonwealth of Massachusetts20, without giving effect to the conflict of laws principles thereof. With respect to any disputes concerning federal law, such
disputes shall be determined in accordance with the law as it would be interpreted and applied by the United States Court of Appeals for the First21 Circuit.

 
21.           Counterparts. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be

taken to be an original; but such counterparts shall together constitute one and the same document.
 

 

19 For MA executives.
 
20 Change to California for CA executives
 
21 For CA executives, change to Ninth
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IN WITNESS WHEREOF, the parties have executed this Agreement effective on the Effective Date.
 

 AEROVATE THERAPEUTICS, INC.
 

By:
Its:

 
 [EXECUTIVE]

 
  
 [Name]
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Restrictive Covenants Agreement]

 

 



 
Exhibit 10.10

 
AEROVATE THERAPEUTICS, INC.

SENIOR EXECUTIVE CASH INCENTIVE BONUS PLAN
 

1. Purpose
 

This Senior Executive Cash Incentive Bonus Plan (the “Incentive Plan”) is intended to provide an incentive for superior work and to motivate
eligible executives of Aerovate Therapeutics, Inc. (the “Company”) and its subsidiaries toward even higher achievement and business results, to tie their
goals and interests to those of the Company and its stockholders and to enable the Company to attract and retain highly qualified executives. The Incentive
Plan is for the benefit of Covered Executives (as defined below).

 
2. Covered Executives
 

From time to time, the Board of Directors (the “Board”) of the Company, or the Compensation Committee of the Board to the extent so delegated
any such authority (the Board or the Compensation Committee, as applicable, shall be referred to herein as the “Administrator”) may select certain key
executives (the “Covered Executives”) to be eligible to receive bonuses hereunder. Participation in this Plan does not change the “at will” nature of a Covered
Executive’s employment with the Company.

 
3. Administration
 

The Administrator shall have the sole discretion and authority to administer and interpret the Incentive Plan.
 

4. Bonus Determinations
 

(a)         Corporate Performance Goals. A Covered Executive may receive a bonus payment under the Incentive Plan based upon the attainment of
one or more performance objectives that are established by the Administrator and relate to financial and operational metrics with respect to the Company or
any of its subsidiaries (the “Corporate Performance Goals”), including: research and development, publication, clinical and/or regulatory milestones; cash
flow (including, but not limited to, operating cash flow and free cash flow); revenue; corporate revenue; earnings before interest, taxes, depreciation and
amortization; net income (loss) (either before or after interest, taxes, depreciation and/or amortization); changes in the market price of the Company’s
common stock; economic value-added; acquisitions or strategic transactions; operating income (loss); return on capital, assets, equity, or investment;
stockholder returns; return on sales; gross or net profit levels; productivity; expense efficiency; margins; operating efficiency; customer satisfaction; working
capital; earnings (loss) per share of the Company’s common stock; bookings, new bookings or renewals; sales or market shares; number of customers,
number of new customers or customer references; operating income and/or net annual recurring revenue; or any other performance goal selected by the
Administrator, any of which may be (A) measured in absolute terms or compared to any incremental increase, (B) measured in terms of growth, (C)
compared to another company or companies or to results of a peer group, (D) measured against the market as a whole and/or as compared to applicable
market indices and/or (E) measured on a pre-tax or post-tax basis (if applicable). Further, any Corporate Performance Goals may be used to measure the
performance of the Company as a whole or a business unit or other segment of the Company, or one or more product lines or specific markets.  The
Corporate Performance Goals may differ from Covered Executive to Covered Executive.

 

 



 

 
(b)         Calculation of Corporate Performance Goals. At the beginning of each applicable performance period, the Administrator will determine

whether any significant element(s) will be included in or excluded from the calculation of any Corporate Performance Goal with respect to any Covered
Executive.  In all other respects, Corporate Performance Goals will be calculated in accordance with the Company’s financial statements, generally accepted
accounting principles, or under a methodology established by the Administrator at the beginning of the performance period and that is consistently applied
with respect to a Corporate Performance Goal in the relevant performance period.

 
(c)         Target; Minimum; Maximum. Each Corporate Performance Goal shall have a “target” (100 percent attainment of the Corporate

Performance Goal) and may also have a “minimum” hurdle and/or a “maximum” amount.
 
(d)         Bonus Requirements; Individual Goals. Except as otherwise set forth in this Section 4(d): (i) any bonuses paid to Covered Executives under

the Incentive Plan shall be based upon objectively determinable bonus formulas that tie such bonuses to one or more performance targets relating to the
Corporate Performance Goals, (ii) bonus formulas for Covered Executives shall be adopted in each performance period by the Administrator and
communicated to each Covered Executive at the beginning of each performance period and (iii) no bonuses shall be paid to Covered Executives unless and
until the Administrator makes a determination with respect to the attainment of the performance targets relating to the Corporate Performance Goals,
provided, however, that the determination of the attainment of performance targets relating to the Company’s Chief Executive Officer shall be subject to the
recommendation of the Compensation Committee and approval by the Board. Notwithstanding the foregoing, the Administrator may adjust bonuses payable
under the Incentive Plan based on achievement of one or more individual performance objectives or pay bonuses (including, without limitation, discretionary
bonuses) to Covered Executives under the Incentive Plan based on individual performance goals and/or upon such other terms and conditions as the
Administrator may in its discretion determine.

 
(e)         Individual Target Bonuses. The Administrator shall establish a target bonus opportunity for each Covered Executive for each performance

period. For each Covered Executive, the Administrator shall have the authority to apportion the target award so that a portion of the target award shall be tied
to attainment of Corporate Performance Goals and a portion of the target award shall be tied to attainment of individual performance objectives.

 
(f)          Employment Requirement. Subject to any additional terms contained in a written agreement between the Covered Executive and the

Company, the payment of a bonus to a Covered Executive with respect to a performance period shall be conditioned upon the Covered Executive’s
employment by the Company on the bonus payment date. If a Covered Executive was not employed for an entire performance period, the Administrator may
pro rate the bonus based on the number of days employed during such period.
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5. Timing of Payment
 

(a)         With respect to Corporate Performance Goals established and measured on a basis more frequently than annually (e.g., quarterly or semi-
annually), the Corporate Performance Goals will be measured at the end of each performance period after the Company’s financial reports with respect to
such period(s) have been published. If the Corporate Performance Goals and/or individual goals for such period are met, payments will be made as soon as
practicable following the end of such period, but not later 74 days after the end of the fiscal year in which such performance period ends.

 
(b)         With respect to Corporate Performance Goals established and measured on an annual or multi-year basis, Corporate Performance Goals will

be measured as of the end of each such performance period (e.g., the end of each fiscal year) after the Company’s financial reports with respect to such
period(s) have been published. If the Corporate Performance Goals and/or individual goals for any such period are met, bonus payments will be made as soon
as practicable, but not later than 74 days after the end of the relevant fiscal year.

 
(c)         For the avoidance of doubt, bonuses earned at any time in a fiscal year must be paid no later than 74 days after the last day of such fiscal

year.
 

6. Amendment and Termination
 

The Company reserves the right to amend or terminate the Incentive Plan at any time in its sole discretion.
 

7. Company Recoupment Rights
 

A Covered Executive’s rights with respect to any award granted pursuant to the Incentive Plan shall in all events be subject to reduction,
cancellation, forfeiture or recoupment to the extent necessary to comply with (i) any right that the Company may have under any Company clawback,
forfeiture or recoupment policy as in effect from time to time or other agreement or arrangement with a Covered Executive, or (ii) applicable law.

 
Adopted June 17, 2021 subject to effectiveness of the Company’s Registration Statement on Form S-1.
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